Title IX Training Materials

Section 106.45(b) of the 2020 Final Title IX Rules requires sharing “all materials used to train Title IX
Coordinators, investigators, decision-makers, and any person who facilitates an informal resolution
process in the Title IX Compliance and practices as of August 14, 2020. A recipient must make
these training materials publicly available on its website."

Thompson Coburn Title IX Training Series Materials (2020)

e Module 1-An Introduction to Managing Title IX Sexual Harassment on Campus
e Module 2 - Formal Complaints of Title IX Sexual Harassment

¢ Module 3 -Title IX Investigations & Informal Resolutions

e Module 4 -Title IX Hearings

e Module 5-Title IX Determinations

e Module 6 —Title IX Appeals

Additional Resources from the U.S. Department of Education’s Office of Civil Rights (OCR)
Webinars:

e OCR Wehbinar: Title IX Regulations Addressing Sexual Harassment (YouTube)

e The First Amendment and Title IX: An OCR Short Webinar (YouTube)

e OCR Webinar on Due Process Protections under the New Title IX Regulations (YouTube)
e OCR Short Webinar on How to Report Sexual Harassment under Title IX (YouTube)

e Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar (YouTube)

e OCRTitle IXWebinar: Bias and Conflicts of Interest (YouTube)



https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-1-fundamentals.pdf?sfvrsn=b9895bea_2
https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-2-complaints.pdf?sfvrsn=8d895bea_2
https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-3-investigations.pdf?sfvrsn=e1895bea_2
https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-4-hearings.pdf?sfvrsn=f5895bea_2
https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-5-determinations.pdf?sfvrsn=c9895bea_2
https://www.thompsoncoburn.com/docs/default-source/blog-documents/title-ix-training-slide-decks/2020-7-session-6-appeals.pdf?sfvrsn=dd895bea_2
https://www.youtube.com/watch?v=TdfT5R8ibm4
https://www.youtube.com/watch?v=XzSJ4uNspq8
https://www.youtube.com/watch?v=48UwobtiKDI
https://www.youtube.com/watch?v=YA5S2_A3UAY
https://www.youtube.com/watch?v=yQ4-S5_Jahw
https://www.youtube.com/watch?v=vHppcOdrzCg

Purpose of Training Series Syllabus for this Session

The Title IX rule effective August 14, 2020, Title IX Fundamentals

creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on

: campus.

Sz The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,

The New Rule & Sexual Harassment

Key Definitions

Responding to Title IX Sexual Harassment

An Introduction to Managing Title IX

Elements of a Sufficient Response

Sexual Harassment on Campus including Title IX coordinators, investigators, Formal Complaints of Title IX Sexual Harassment
adjudicators, advisors, appeal officers, and "
Thompson Coburn LLP individuals responsible for managing informal Recordkeeping
Title IX Training Series | July 2020 resolutions. Additional Considerations
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Thompson Coburn LLP Use of Training Series

Institutions of higher education are welcome

+ Full-service law firm with & 3. E to use this foundational training series at their
over 380 attorneys. 2 discretion, and to post the series to their
Offices in Chicago, Los 8 2 websites as part of their Title IX training
Angeles, St. Lous, Dallas, materials (a requirement under the new rule).

and Washington, D.C.

Higher education practice
provides legal counsel,

TC also is available to prepare custom Title [X
training sessions, hearing simulations, and

compliance, and training L | \ other assistance with Title IX matters (contact i i Scott Goldschmidt
services to colleges and i Aaron Lacey or Scott Goldschmidt). Gotinss)igher Education Partner & Cl =
universities. ; | Practice Education Practice
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Higher Education Practice Curriculum for Training Series

The foundational training series includes the

following six sessions: 2 \ Tltle |X
Introduction to Formal 5
- M E Fundamental
Managing Title IX Complaints of
A — I undamentals
Harassment Harz nt

Aaron D. Lacey < . .

Pra it " ¥

alacey@thompsoncobur.com gs Determinations Appeals
314-552.6405 |
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The Title IX Statute

Title IX of the Education Amendments of 1972
prohibits discrimination on the basis of sex in
education programs and activities and
employment.
« Covers not only equity in athletic programming,
but all forms of discrimination based on sex.
« Protects students and employees.
« Applies to all institutions that receive federal
financial assistance, either directly or indirectly.
« Enforced by the Office of Civil Rights.

Pa LR 20 U.S.C. §1681 et seq.

Sex-Based Discrimination

What is sex-based discrimination?

* The term is not defined in Title IX.

* “The Department follows the Supreme Court's
approach in interpreting conduct “on the basis of
sex” to include conduct of a sexual nature or
conduct referencing or aimed at a particular
sex.”

* Includes sexual
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(e.g.
sexual advances, requests for sexual favors),
and sexual violence, which is a subset of sexual
harassment (e.g., dating violence, domestic
violence, sexual assault, or stalking)
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The Title IX Regulations

Amplify the statute considerably, requiring
institutions to:
« Disseminate a policy which includes a non-
discrimination statement.
« Designate a Title IX Coordinator.
* Adopt and publish grievance procedures that
are prompt and equitable and allow for
adequate, reliable, and impartial i igation of

85 Fed. Reg. 30146-7 (May 19, 2020).
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complaints.
« Take action to address and prevent sex-based
discrimination.
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The Title IX Regulations

With regard to students, specifically prohibit
discrimination in:

Admission Education
and

recruitment

programs or
activities

Housing

Financial and

Facilites i Counseling

employment
assistance

Health Marital or

parental Athletics

insurance
and benefits status.
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The Title IX Regulations

With regard to employment, specifically
prohibit discrimination in:
Recruitment

Employment Compensation

Marital or
parental status

Fringe benefits

Job
classification

34 CFR Part 106.

Pre-
_ Employment
Advertising [l employment rona
E Qa%m;ﬁﬁb 34 CFR Part 106.

The New Rule &
Sexual
Harassment
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Title IX Timeline

EVENT
Tite IX of 1972

July 21,1975

ED publishes 34 CFR Part 106, which implements Title IX.

| March 13, 1997 ED publishes Sexual

tudents by School Empl ther Students, or Third Parties.

e

June 22,1998 Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274 (
that an individual may only recover monetary damages under Title
1X when a school official with authority to institute corrective. Koy Dofnitons
ctual notice of
it Responding 1 TX Sexual Harassmont
Elaments o a Sufent Respanse
May 24,1999 Davis v Monroe Cly. Bd. of Educ., 526 U.S. 629
that a school can be liable under Title IX for
butonly if the school
to known sexual harassment, the respondent is under the schools
iplinary 3 jor is 50 sev d
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Title IX Timeline

DaTe EVENT
Jan 2001 Foboing snifcantjucicalact D publishe Eised Saial
e )
Ot St T Pais, ED dave isiion botwoe Sandrts

o Now 13,2000 ED pastes T X
[mesiew e ena v ] e T T e -

Oct. 25,2006 ED updates Title IX rules to clarify and modify requirements  regarding
CE g i (oo
Responding 1o jaecontary;sohiooy Responding 1o TIX Sexual Harassment.
) Honizort )
T : e
{1ntenm & Supponive Measures. sexual violence.
(ot e ) horizo o '
[Fomcomars ) uiber Gy dance aiciiodn 2001 Gidancs and 2011 DS
=== Way2ots  EDans
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‘accompanied by Examples of Policies and Emerging Practices for
Supporting Transgender Students.
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in the Federal Register

\TE EVENT
Feb. 2017 egarding
transgender students.
Sept 2017 ED publishes DCL rescinding April 2011 DCL as well 2014 Q&4 on
Campus Sexual Misconduct
Nov. 2018 'On November 29, 2018, ED publishes the offcil version o s proposed o Now Rulo&
Tite IX rule in the Federal Register. The first signiicant rue concerning
sewal Koy Dornitons
May 2020 OnMay 18,2020 EO pubishos tha oficl vosionof s foa e IX nla

August 14, 2020

Effective Date of new Title IX Rule.
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The New Title IX Rule

Controversial, and
already challenged,
ED’s new rule is its
first regulation
addressing sexual
harassment since
1975.

The new rule
articulates a complex
framework for
managing allegations

. FEDERAL REGISTER

Koy Dofritons
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The Big Picture

i tion Based on Sex: Institutions are obligated to adopt and publish
jevance procedures that provide for the prompt and eqitable resolution of
fent and employee complaints alleging any form of prohibited sex

ation occurring against a person i the United States. 34 CFR
).

exual Harassment: With or without a formal complaint
's with actual knowledge of Title nt occurring in
of the school a i

06.44(a)

Formal Complaint of Title IX Sexual Harassment: In response to a

complaint of sexual harassment, institutions must follow a Title IX
formal complaint process that complies with the new standards set forth
in 34 CFR 106.45.

THOMPSON
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New Definitions of Key Terms

Sexual Harassment
Respondent
Actual Knowledge

Supportive Measures
— Formal Complaint

Complainant ;
'

Pa LU | 34 CFR 106.30(a) (August 14, 2020).

Sexual Harassment

Sexual harassment means conduct on the basis
of sex that satisfies one or more of the following:
+ unwelcome conduct determined by a reasonable
person to be so severe, pervasi jecti

Tt X Fondamortas
T N Rulo & SoxualHarassmont
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offensive that it effectively denies a person equal
access to the school's education program or activity;

« an employee of the school conditioning the provision
of an aid, benefit, or service of the school on an
individual's participation in unwelcome sexual
conduct; or

« sexual assault, as defined in the Clery Act, or dating
violence, domestic violence, or stalking as defined in

A.

Pa tavRy 34 CFR 106.30(a) (August 14, 2020).

Sexual Harassment

What is the basis for the new definition of
sexual harassment?
« From one istration to the next, the De
has consistently maintained that the standards the
agency uses to determine Title IX compliance do not
need to align with those established by the Supreme
Court in Gebser and Davis.

2
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« This Department “believes it would be beneficial for
recipients and students alike if the adminisiative
standards govening reci ients’ responses to sexual
harassment were aligned with the standards
a%u\opog by the Supreme Court in private
actions..

Pa tavey 85 Fed. Reg. 30210 (May 19, 2020).

« Without this ion, this D 1t (Toe Nt st asssmont |
has chosen “to builfthese final regulations L#'Jon the
foundation established by the Supreme Court...”

Responding 1o TIX SexualHarassmont
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Sexual Harassment

Does this definition pi
offensive remarks?
+ No. Unwelcome conduct must be severe, pervasive,
and objectively offensive. But schools can still
address such remarks in a variety of ways.

Does quid pro quo harassment need to be
severe, pervasive, and objectively offensive?
How about Clery/VAWA offenses?

+ No. Only the “unwelcome conduct” prong of the
sexual harassment definition must be severe,
pervasive, and objectively offensive. A victim of quid
pro quo sexual harassment or Clery/VAWA sex
offenses, has been effectively denied equal access
to education.

ibit all h ing or
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Complainant, Respondent, Consent

Complainant. An individual who is alleged to
be the victim of conduct that could constitute
sexual harassment.
Respondent. An individual who has been
reported to be the perpetrator of conduct that
could constitute sexual harassment.
Consent. The Assistant Secretary will not
require schools to adopt a particular definition
of consent with respect to sexual assault.
» Some schools are under state law requirements
to apply a particular definition of consent for
purposes of campus sexual misconduct policies.

34 CFR 106.30(a) (August 14, 2020).

Responding to
Title IX Sexual
Harassment
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Responding to Title IX Sexual
| Harassment

An institution must respond to sexual
harassment, with or without a formal
complaint, when:
« the school has actual knowledge of the alleged
sexual harassment;
« the alleged sexual harassment occurred in an
education program or activity of the school; and
« the alleged sexual harassment was against a
person physically located in the United States.

Pa LR 34 CFR 106.44(a) (August 14, 2020).

Actual Knowledge

Actual knowledge means notice of sexual
harassment or allegations of sexual
harassment to a school’s Title IX Coordinator
or any official of the school who has authority
to institute corrective measures on behalf of
the institution.

» The mere ability or obligation to report sexual
harassment or to inform a student about how to
report sexual harassment, or having been
trained to do so, does not qualify an individual
as one who has authority to institute corrective
measures on behalf of the institution.

| rhisn 34 CFR 106.30(a) (August 14, 2020).

Actual Knowledge

Who can make a report?
« Any 'g(e;son (including bystanders or anonymous
orts).

Who is an official with authority to institute
corrective measures on behalf of the
institution?

« This is a fact-specific determination. Per the
Preamble, possibly supervisors and deans. Schools
can identify such individuals in a list.

Which employees must report sexual
harassment to the Title IX Coordinator?

* Asto emi)\oyees who are not the Title IX Coordinator
or Officials with Authority, schools have wide
discretion to craft and their own

: %
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Program or Activity

An education program or activity of the school
includes “locations, events, or circumstances
over which the school exercised substantial
control over both the respondent and the
context in which the sexual harassment
occurs, and also includes any building owned
or controlled by a student organization that is
officially recognized by a postsecondary
institution.”

Pa oy 34 CFR 106.44(a) (August 14, 2020).

Program or Activity

How does an institution determine what

constitutes a program or activity?

« “It's a fact specific inquiry. The key questions are
whether the recipient exercised substantial control
over the respondent and the context in which the
incident occurred.”

What if a student is sexually assaulted

Recorskeepng
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an education program or activity
but later suffers Title IX sexual harassment in
an education program or activity?

« Title IX would only cover the act of

d / r the sexual
rassment in an'institution’s education program or

activity, but the institution may still choose address
the prior assault through its own process or code of

Pa tavRy 85 Fed. Reg. 30204 (May 19, 2020).

Physical Location

The complainant must be a person physically
located in the United States.

» The Department acknowledges that individuals
experiencing sexual harassment while outside
of the country (i.e., studying abroad) would not
be covered.

« However, it would appear that sexual
harassment perpetrated online against an
individual physically located in the United States
could be covered, even if the perpetrator were
located outside of the country.

Pa QR 34 CFR 106.44(a) (August 14, 2020)
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Elements of a
Sufficient
Response
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Elements of a Sufficient Response

Institutions must respond “promptly” and “in a
manner that is not deliberately indifferent.”

A school is deliberately indifferent “only if its
response to sexual harassment is clearly
unreasonable in light of the known
circumstances.”

In the proposed rule, the Department offered
additional detail regarding conduct that
would, or would not, constitute deliberate
indifference. The final rule does not include
this language.

Pa QR 34 CFR 106.44(a) (August 14, 2020)

Elements of a Sufficient Response

However, the final rule does specify that a Title 1X
Coordinator must promptly contact the
complainant to:

« discuss the availability of supportive measures;

« consider the complainant's wishes with respect to
supportive measures;

« inform the complainant of the availability of
supportive measures with or without the filing of a
formal complaint; and

« explain to the complainant the process for filing a

formal complaint.

Afailure to satisfy these specific requirements
could be characterized as deliberate indifference.

Va LU 34 CFR 106.44(a) (August 14, 2020)
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Elements of a Sufficient Response

Further, the final rule specifies that a school's
response must treat complainants and
respondents equitably by offering supportive
measures to a complainant, and by following
a compliant grievance process before the
imposition of any disciplinary sanctions
against a respondent.

Once again, a failure to satisfy these
requirements could be deemed deliberate
indifference.

Pa LR 34 CFR 106.44(a) (August 14, 2020).

Elements of a Sufficient Response

Does the deliberate indifference standard
relieve recipients of their obligation to
respond to every known allegation of sexual
harassment?

« No.
In the absence of a formal complaint, are
there ci where an instituti

would initiate a grievance process against the
respondent to avoid being deliberately
indifferent?

* Yes. The Title IX Coordinator may sign a formal
complaint to initiate a grievance process. Examples
noted in the Preamble are threat, serial predation,
violence, or weapons.

Pa tavRy 85 Fed. Reg. 30218 (May 19, 2020).

Interim &
Supportive
Measures

Bimiyeson
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Interim Measures: Removal / Leave

An institution would be permitted to remove a
respondent from campus on an emergency
asis, provided:
« that the school undertakes an individualized safety
and risk analysis;
« determines that an immediate threat to the physical
health or safety of any student or other individual
arising from the of sexual t

Tt X Fondamortas
T N Rulo & SoxualHarassmont

justifiés removal; and
« provides the respondent with notice and an
opportunity to challenge the decision

oy Dofnitons
Responding o TX SexualHarassmont

following the removal.
An institution also would be permitted to place a
“non-student employee respondent” on .
administrative leave during the “pendency of [its]
grievance process.

Pa LR 34 CFR 106.44(c)-(d) (August 14, 2020).

Interim Measures: Removal / Leave

What does the “i dualized safety or
risk analysis” require?

« “...more than a generalized, hypothetical, or
speculative belief that the respondent may pose
arisk to someone’s physical health or safety.”

What does it mean that an individual can

Responding o TIX SexualHarassmont

ol Considoaions

their r
after removal?
« This is fact-specific, but is generally understood
as occurring without delay, as soon as possible,
given the circumstances.

Pa tavRy 85 Fed. Reg. 30233 (May 19, 2020).

Interim Measures: Removal / Leave

Is self-harm grounds for emergency
removal?
* Yes, when the threat arises from allegations of
sexual harassment. But it is important for
i&]lgt;i{uﬁon's to consider and comply with the

Do dents who are

(lements o a sutent Response
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K ploy
receive the same due process pr
with respect to emergency removals (i.e.,
post-removal notice and opportunity to
challenge the removal)?

* Yes.
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Supportive Measures

Supportive measures means nqn-dlst%pallnary.
non-punitive individualized services offered as
appropriate, as reasonably available, and without
fee or charge to the complainant or the
respondent before or after the filing of a formal
f(}ll]rgplall‘lt or where no formal complaint has been
iled.

Such measures are designed to restore or
preserve equal access to the school's education
grogram or activity without. ﬂ'%ew

urdening the other garty, inclu mﬁ measures
designedto protect the safety of all parties or the

school’s educational environment, or deter
sexual harassment.

THowpsoN
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Examples of Supportive Measures

Extensions of
deadlines or other
course-related
adjustments

Modifications of
work or class
schedules

Counseling

Mutual restrictions
Campus escort on contact Changes in work
services between the locations
parties

Increased security
and monitoring of
certain areas of
the campus

Changes in Leaves of
housing locations absence

Pa LRy 34 CFR 106.30(a) (August 14, 2020).

Supportive Measures

The school must maintain as confidential any
supportive measures provided to the
complainant or respondent, to the extent that
maintaining such confidentiality would not
impair the ability of the school to provide the
supportive measures.

The Title IX Coordinator is responsible for
coordinating the effective implementation of
supportive measures.

34 CFR 106.30(a) (August 14, 2020).

o | —|

Va LU 34 CFR 106.30(a) (August 14, 2020).
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Formal Complaints
of Title IX Sexual
Harassment

Formal Complaint

< Aformal complaint of Title IX sexual
harassment means a document filed by a
complainant or signed by the Title IX
Coordinator alleging sexual harassment
against a respondent and requesting that the
school investigate the allegation of sexual
harassment.

The phrase “document filed by a complainant”
means a document or electronic submission
that contains the comﬁlainant’s physical or
digital signature, or otherwise indicates that
the complainant is the person filing the formal
complaint.

TrouEsoN
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Formal Complaint

< Aformal complaint may be filed with the
Title 1X Coordinator in person, by mail, or
by electronic mail... and by any additional

34 CFR 106.30(a)-(b) (August 14, 2020).
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Formal Complaint Process

< Where the Title IX Coordinator signs a
formal complaint, the Title IX Coordinator
is not a complainant or otherwise a party,
and must comply with applicable Title IX
requirements.

» For the purpose of addressing formal
complaints of sexual harassment, a
school's formal complaint policy and
process must comply with a wide range of
specific requirements set out in the new
rule, including those on the following slide.

&
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Formal Complaint Process

10 core requirements of formal complaint

Core _

Requirements
Complaint _
Dismissal

Consolidation -

Notice of _
Allegations

Investigations

mal _
Resolutions

Hearings

Determinations

Appeals

Grounds and procedures for appeals
- Record maintenance requirements for specified periods

Recordkeeping

34 CFR 106.45(b) (August 14, 2020).

Pa LRy 34 CFR 106.45(b)(1)-(10) (August 14, 2020).

Tt X Fondamortas
T N Rulo & SoxualHarassmont

oy Dofnitons
Responding o TX SexualHarassmont
(lements o a sutent Response

inorm & Suppori

ol Considorations

)

(imoem & Supponv

ol Considoaions

Recordkeeping

For each formal complaint of Title IX sexual
harassment, the institution must maintain records
for 7 years that include:

« records of any actions, including any supportive
measures, taken in response to a report or formal
complaint of sexual harassment;

« the basis for the school's conclusion that its
response was not deliberately indifferent;

« documentation that the school took measures
designed to restore or preserve equal access; and

Tt Fondamertas

T N Rule & SoxualHarassmont
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« if the school did not provide supportive measure
the reasons why such a response was not clearly
unreasonable in light of the known circumstances.

Pa LR 34 CFR 106.45(b)(10) (August 14, 2020).

Recordkeeping

If there was an adjudication, the records also
must contain:

« any determination regarding responsibility;

« any audio or audiovisual recording or transcript;

« any disciplinary sanctions imposed on the

respondent;

« any remedies provided to the complainant;

« any appeal and the result; and

« any informal resolution and the result.

Pa LRy 34 CFR 106.45(b)(10) (August 14, 2020).

Recordkeeping

Apart from any specific proceeding,
institutions also must keep for 7 years, all
materials used to train Title IX Coordinators,

(Format compiants
ol Considraions
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method designated by the school.

. investigators, adjudicators, and any person

4 At the time of filing a formal complaint, a T — ReCO d kee N who facilitates an informal resolution process. P T

9 p!
complainant must be participating in or | Further, schools must make these training CE |
attempting to participate in the education [Feonang e T serarvesemens materials publicly available on their websites. Responang o T Soxual Harasment.
program or activity of the school with which (B orasurcamoone (Bemr o somcamoons )
the formal complaint is filed. (e Siovove o (e s s
(oo )
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Relationship to Title VII Title IX Rule Comparison

Title IX Rule
Comparison

: % s This having been acknowledged, the
et B IR &  Department concludes that “nothing in these
Add Itlonal S 5. " final regulations precludes an employer from « Shows the changes
E ! 4 complying with Title VII. The Department the new rule will

Considerations o R Y recognizes that employers must fulil both == ek 1054 CFR.
< = their obligations under Title VII and Title 1X, . Part 106 as of

! (ko ovmors .
and there is no inherent conflict between Title (g i s August 14, 2020
VIl and Title IX.” (Bormers s sutcom reparss )
(Forerompors )

Pa cRuRe 85 Fed. Reg. 30440 (May 19, 2020) | s

Retaliation Higher Ed Webinar Series

The new rule specifically prohibits retaliation, o W ” ‘P . r ¢ Higher £0 Mergers and
providing that no school “or other person may AU Acausitons

intimidate, threaten, coerce, or discriminate ” Colleges Held for Ransom:

against any individual for the purpose of october 2019 Mercing Instiuions of Higher T
interfering with any right or privilege secured g Resou rces — T ——

by Title IX or this part, or because the " C— e L (e S —
individual has made a report or complaint, ) About

testified, assisted, or participated or refused | March2020 _Pigher Education & Immigration:Five Evol fo Watch
to participate in any manner in an [Crr——— April 2020 The CARES Act tateqy and
investigation, proceeding, or hearing under C—— Way 2020 s Now Tle X Rule ADotatos Examination

this part.” | C—

P LR 34 CFR 106.71(a) (August 14, 202 b Ly

Relationship to Title VII Office of Civil Rights Webinars on Demand

Title VII of the Civil Rights Act of 1964 OCR Title IX Blog
generally prohibits discrimination in the « Will include new Ouerview of Loss Limiatons,  Beter Tosetner? The CARES fctforHigrer
workplace, and has been interpreted by the ~ # a guidance on a RLilnimin, Sy el
Supreme Court to prohibit sexual . rolling basis. prr—— RasslbyhaCOVDAS | |ppusa mn
harassment. st e

OCR Email Address Lo Orderntne Timerot St an Fecirl N -

ST r— 0Ot Teot Ststoordectsl  Naigsing o e o
In the Preamble to the new rHIe, the e + OPEN@ed.qov BB Ttttk °7 pleionaindrl - GV 19 Etery
Department observes that it “is aware that [oomers ) [t o
2 clicy Aoty 1o Me? P e e—

Title VIl imposes different obligations with e o o s B + May be used for onir i
respect to sexual harassment, including a e submitting inquiries W m ;
different definition, and recipients that are (s s voamos ) i _'If_’gafl‘;gngl‘he new SRl e Tltens R el
subject to both Title VIl and Title IX will need (| e 12 rule. el et e
to comply with both sets of obligations.” e
| rhisin 85 Fed. Reg. 30440 (May 19, 2020). Pa SRuRey Pa tavRy
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Presenters

Professional Profile

Scott Goldschmidt
« Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405
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Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice
Practice and Experience
« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.

. institutions in lini ive proceedings
before state licensing entities, accrediting agencies,
and the U.S. Defartment of Education, includin
matters arising from audits and investigations of the
Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405
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Disclaimer
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Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.
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Formal Complaints of Title IX
Sexual Harassment

Thompson Coburn LLP
Title IX Training Series | July 2020

Full-service law firm with
over 380 attorneys.
Offices in Chicago, Los
Angeles, St. Louis, Dallas,
and Washington, D.C.

Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.
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Higher Education Practice

cey@thompsoncoburn.com
314-552-6405
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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
including Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

TrouEsoN
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Use of Training Series

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).
TC also is available to prepare custom Title [X
training sessions, hearing simulations, and
other assistance with Title IX matters (contact
Aaron Lacey or Scott Goldschmidt).

THOMPSON
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Curriculum for Training Series

The foundational training series includes the
following six sessions:

Introduction to Formal

Managing Title IX Complaints of

Sexual Title IX Sexual
Harassment Harassment

Investigations &
Informal
Resolutions

Determinations

THowpsoN
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Syllabus for this Session

The Formal Complaint Framework

Dismissal of Formal Complaints

[
[10 Core Requirements
{

| |

 J _JL_JL _J

Consolidation of Formal Complaints

TrouEsoN
Pa TR

Scott Goldschmidt

Counsel, Higher Education
Practice
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The Formal
Complaint
Framework
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The Title IX Statute

Title IX of the Education Amendments of 1972
prohibits discrimination on the basis of sex in
education programs and activities and
employment.
« Covers not only equity in athletic programming,
but all forms of discrimination based on sex.
« Protects students and employees.
« Applies to all institutions that receive federal
financial assistance, either directly or indirectly.
« Enforced by the Office of Civil Rights.

Dismissal of Formal
Complaints

Consolidation of Formal
Complaints

Pa TR 20 U.S.C. §1681 et seq.

The Title IX Regulations

Amplify the statute considerably, requiring
institutions to:

« Disseminate a policy which includes a non-
discrimination statement.

« Designate a Title IX Coordinator.

* Adopt and publish grievance procedures that
are prompt and equitable and allow for
adequate, reliable, and impartial investigation of
complaints.

« Take action to address and prevent sex-based

Di
ake action Complaints
discrimination in all forms.

Consolidation of Formal
Complaints

M Loy 34 CFR 106.8




The New Title IX Rule

Controversial, and
already challenged,
ED’s new rule is its
first regulation
addressing sexual
harassment since
1975.

The new rule
articulates a complex
framework for
managing allegations
of sexual harassment
on campus.

. FEDERAL REGISTER
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The Big Picture

i tion Based on Sex: Institutions are obligated to adopt and publish
ovance procedures that provid for thieprompt and equiiale esaluton of
mployeo complant aleging Ay form of poniDag sox
faion GooLing againet  pereon 1 the Unted Siaes. 34 GFR
).

(T o X Sexual Harassment: i or wihout a formal complan
I knowledge of Tl nf Gocurring in
of the school a i

06.44(a)

Formal Complaint of Tile X Sexual Harassment; In responss foa

‘complain of sexual harassment, institutions must follow a Title IX
15mal complaint process that complies wihthe new standards set forth
in 34 CFR 106.45.

THOMPSON
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Formal Complaints

< Aformal complaint of Title IX sexual
harassment means a document filed by a
complainant or signed by the Title IX
Coordinator alleging sexual harassment
against a respondent and requesting that
the school investigate the allegation of
sexual harassment.

< For the purpose of addressing formal
complaints of sexual harassment, a
school's formal Title IX complaint policy
and process must complﬁ' with specmc
requirements set out in the new rule.

oo
Pa TR

34 CFR 106.30(a)-(b) (August 14, 2020).

Dismissal of Formal
Complaints
Consolidation of Formal
Complaints

Dismissal of Formal
Complaints
Consolidation of Formal
Complaints

al of Formal
Complamts
Consolidation of Formal
Complaints

Formal Complaint Process

Core s 10 core re of formal complaint
Requirements | [Nsch

Complaint

Compleint Grounds for dismissal and procedural requirements

Consolidation

- Complaint consolidation in specific circumstances
Notice of _
Allegations
Investigations

Informal
Resolutions

Hearings
Determinations ~_
Appeals
Recordkeeping

+ Requirements for adjudicators and determinations

- Grounds and procedures for appeals

equirements for specified periods

THowpsoN
Pa Rt |

10 Core
Requirements

| TR
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1. Equitable Treatment

A formal complaint process must treat
complainants and respondents equitably by:
« providing remedies to a complainant where a
determination of responsibility for sexual
harassment has been made against the
respondent; and
« by following a complaint process that complies
with the new Title IX rule.
Remedies must be designed to restore or
preserve equal access to the school's
education program or activity.

34 CFR 106.45(b)(1)-(10) (August 14, 2020).

Dismissal of Formal
Complaints
Consolidation of Formal
Complaints

al of Formal
chplams
Consolidation of Formal
Complaints

oo
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34 CFR 106.45(b)(1)(i)-ii) (August 14, 2020).

2. Objective Evaluation

A school’s formal complaint process must
require an objective evaluation of all evidence
and provide that credibility determinations
may not be based on a person’s status as a
complainant, respondent, or witness.
An objective evaluation is one that mvolves:
* Impartial consi ion of i
* No prej of parties, facts at
issue, or how facts at issue are presented.
* No deference to recommendations of an
investigator.

10 Core Requirements
Dismissal of Formal
Complaints
Consolidation of Formal
Complaints

Pa LR 34 CFR 106.45(b)(1)(i)-(ii) (August 14, 2020).

2. Objective Evaluation

A credibility determination involves
determining what statements to believe and
what statements not to believe, based on the
“credibility” of the individual making the
statement.

« Adjudicators may believe everything a party or

witness says, part of it, or none or it.

In some situations, there may be little to no
evidence other than the statements of the
parties themselves.

10 Core Requirement
Dismissal of Formal
Complaints
Consolidation of Formal
Complaints

THOMPSON
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3. Training of Key Participants

A school’s process must include training for
coordinators, investigators, and adjudicators
and require that they be free of conflict of
interest.

« Materials used to train Title IX Coordinators,
investigators, adjudicators, and any person who
facilitates an informal resolution process, must
not rely on sex stereotypes and must promote
impartial investigations and adjudications of
formal complaints of sexual harassment.

10 Core Requirements

al of Formal
chplams
Consolidation of Formal
Complaints

Pa LRy 34 CFR 106.45(b)(1)iii) (August 14, 2020).



3. Training of Key Participants

Title 1X
Coordinators,
investigators,

adjudicators, and
any person who
facilitates informal
resolutions

« Definition of sexual harassment and scope of
the school's education program of activity.

« Conducting an investigation and grievance

luding hearings, appeals, and

Informal resolutions.

+ Serving impartially, including by avoiding
prejudgment of the facs at issue, conflicts of
Interest, and bias.

+Issues of relevance to create an investigaive
report that fairly summarizes relevant evidence.

10 Core Requirements
issal of Formal
Complaints

lidation of Formal J

Investigators

Adjudicators

« Using technology at ive hearings.
* Relevance of questions and evidence, including
when questions and evidence about

Complaints

Pa oy 34 CFR 106.45(b)(1)(iii) (August 14, 2020).

e Tt

3. Training of Key Participants

What are best training practices?

« Develop a training plan and consider combining
different types of training (live, remote,
asynchronous).

» Encourage and ensure time for questions when
possible.

« Consider simulations, which can introduce
participants to policies and procedures, force
them to grapple with difficult aspects of the
process, provide an opportunity for questions to
be answered in real-time, and allow for
suggestions or corrections.

10 Core Requirements
issal of Formal
Complaints

Consolidation of Formal
Complaints

TrouEsoN
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4. Presumption of Innocence

A school’s formal complaint process must include
a presumption of innocence for the respondent.
* “The presumption does not imply that the alleged

harassment did not occur; the presumption ensures
that recipients do not take action against a
respondent as though the harassment occurred prior
to the allegations being proved, and the final
regulations require a recipient's Title IX personnel to
interact with both the complainant and respondent in
an impartial manner throughout the grievance
process without prejudgment of the facts at issue,
and without drawing inferences about credibility
based on a party’s status as a complainant or
respondent.”

[ I T U ——

5. Prompt Timeframes

A school’s process must include reasonably
prompt timeframes for resolution and allow for
temporary delay or limited extension for good
cause.

« “Any time frame included by the recipient must
be “reasonably prompt,” where the
reasonableness of the time frame is evaluated in
the context of the recipient's operaﬁon of an
education program or activity.”

 “The Department believes that each recipient is
in the best position to balance promptness with
fairmess and accuracy based on the recipient's
unique attributes and the recipient's experience
with its own student disci y p i LT _

Core Requirements
issal of Formal
Complaints

lidation of Formal J

Complaints

P DHQUESCIY | o4 Cr 106450140y gt 14, 202085 Fos. R, 30269 oy 19,2020,

6. Sanctions and Remedies

A school’s formal complaint process must
describe the range of possible sanctions and
remedies.

» “Whether and what type of sanctions are
imposed is a decision left to the sound discretion
of recipients.”

» The new regulations “permit recipients to
evaluate such considerations and make
disciplinary decisions that each recipient
believes are in the best interest of the recipient's
educational environment.”

10 Core Requirements
issal of Formal
Complaints

Consolidation of Formal
Complaints

[ I T e POy ——

7. Standard of Evidence

A school’s process must detail the standard of
evidence that will be used and provide for
consistent use in all formal complaints.

+ Schools may use either preponderance of the
evidence or clear and convincing.

« Preponderance of the evidence means a
particular fact or event was more likely than not
to have occurred.

« Clear and convincing means a particular fact or
event was highly and substantially more likely
than not to have occurred.

10 Core Requirements

ismissal of Formal
Complaints
Consolidation of Formal
Complaints

THOMPSON

P LaNERoN 34 CFR 106.45(b)(1)(iv)-{vii) (August 14, 2020).

8. Appeal Processes & Standards

A school’s formal complaint process must
describe the appeal process and standards.
+ Appeals may be granted on the following bases:

« a procedural iregularity that affected the outcome;

« new evidence that was not reasonably available at the
time the determination or dismissal was made and
could affect the outcome; and

+ the Title IX Coordinator, investigator, or adjudicator
had a conflict of interest or bias that affected the
outcome of the matter.

» A school also may offer an appeal equally to
both parties on additional bases.

Core Requirements
issal of Formal
Complaints

Consolidation of Formal
Complaints

Pa oy 34 CFR 106.45(b)(1) and (8) (August 14, 2020).

9. Supportive Measures

A school’s process must describe the range
of available supportive measures.

Extensions of
deadiines or other
course-related
adjustments

Counseling

10 Core Requirements
issal of Formal
Complaints
Consolidation of Formal
Complaints

Increased security
and monitoring of
certain areas of

Leaves of

Changes in
jons absence

housing

Pa QR 34 CFR 106.45(b)(1)(viii)-(x) (August 14, 2020).

10. Legal Privilege

A school’s formal complaint process must not
require, allow, rely upon, or otherwise use
questions or evidence that constitute, or seek
disclosure of, information protected under a
legally recognized privilege, unless the
person holding such privilege has waived the
privilege.

« Legal privileges protect communications and
documents from disclosure. Examples include:
Attorney — Client; Priest — Penitent; Doctor —
Patient; Spousal.

10 Core Requirements
ismissal of Formal
Complaints

THOMPSON
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34 CFR 106.45(b)(1)(vil}-(x) (August 14, 2020).




S ; Dismissal of Complaints .
Dlsmlssal Of i ; g 4 1 “The § 106.45 grievance process obligates A 4 1 Consolldat|on Of

3 2 AT recipients to investigate and adjudicate )
Fo rma I % = allegations of sexual harassment for Title IX Fo rma I
4 g 1& purposes; the Department does not have S 144
. : authority to require recipients to investigate and

Com pla | ntS X \ \%%  adjudicate misconduct that is not covered under
A G ¥ Title 1X, nor to preclude a recipient from handling

misconduct that does not implicate Title IX in the

manner the recipient deems fit. In response to

commenters’ concerns, the final regulations

clarify that dismissal is mandatory where the

allegations, if true, would not meet the Title IX

jurisdictional conditions...”

Pa oy 85 Fed. Reg. 300289 (May 19, 2020).

Required Dismissal Dismissal of Complaints Consolidation of Formal Complaints

Must schools always investigate a formal

Schools must dismiss a formal complaint of :
complaint of sexual harassment?

et Provided the allegations of sexual harassment arise
sexual harassment “for purposes of sexual

out of the same facts or circumstances, schools are

harassment under title IX” if the alleged conduct: * Yes. permitted to consolidate formal complaints that are:
« would not constitute sexual harassment even if Under what cir isa i y
proved; v ! v dismissal applied? By more
« did not occur in the school’s education program or » Aformal complaint of sexual harassment “for Against than one
activity; or purposes of sexual harassment under Title IX” By one party

more than | complainant
one against one

respondent or more
respondents

« did not occur against a person in the United States.
Such a dismissal does not preclude action under
another provision of the school’s code of
conduct.

must be dismissed if the alleged conduct:
« would not constitute sexual harassment even if
proved;
« did not occur in the school's education program or
activity; or

omplaints
Consodation of Formal + did not occur against a person in the United States. ~oraton of Formal
Complaints Complaints

TrouEsoN
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against the
other party

[P 34 CFR 106.45(b)(3)i) (August 14, 2020). Pa QR 34 CFR 106.45(b)(4) (August 14, 2020).

Optional Dismissal Dismissal of Complaints

Schools may dismiss a formal complaint of
sexual harassment if, at any time:
+ a complainant notifies the Title IX Coordinator in
writing that he or she would like to withdraw;
« the respondent is no longer enrolled or
employed by the school; or
« specific circumstances prevent the school from

If a school is required to dismiss a
complaint, can it still investigate and
adjudicate the complaint under alternative
procedures?
* Yes. Such a dismissal does not preclude action
under another provision of the school’s code of

Resources

ga(hering sufficient evidence to reach a conduct.
etermination.
Upon a required or optional dismissal, —————
schools must promptly and simultaneously Complaints
send written notice to the parties. E
Consolidation of Formal Consolidation of Formal
Complaints Complaints
Pa TR 34 CFR 106.45(b)(3)(i-(i) (August 14, 2020). Pa TR i ERUREY




Office of Civil Rights

OCR Title IX Blog
* Will include new
guidance on a
rolling basis.
OCR Email Address
+ OPEN@ed.gov
* May be used for
submitting inquiries
regarding the new
Title IX rule.
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Title IX Rule Comparison .
|
Title IX Rule
Comparison
» Shows the changes
the new rule will
make to 34 C.F.R.
Part 106 as of
August 14, 2020.
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Higher Ed Webinar Series
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Presenters

Professional Profile

Scott Goldschmidt
« Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405
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Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice

Practice and Experience
« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.
. Regesen( institutions in administrative proceedings
before state licensing entities, accrediting agencies,
and the U.S. Def)artmenl of Education, includin
matters arising from audits and investigations of the
Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405
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Disclaimer

Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information un legal
issues and all content provided is

informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.
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Title IX Investigations & Informal
Resolutions

Thompson Coburn LLP
Title IX Training Series | July 2020

Thompson Coburn LLP

* Full-service law firm with
over 380 attorneys.

Offices in Chicago, Los
Angeles, St. Louis, Dallas,
and Washington, D.C.

Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.
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Higher Education Practice

Aaron D. Lacey
Practice Chair
alacey@thompsoncoburn.com
314-552:6405
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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
including Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

THOMPSON
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Use of Training Series

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).
TC also is available to prepare custom Title [X
training sessions, hearing simulations, and
other assistance with Title IX matters (contact
Aaron Lacey or Scott Goldschmidt).

) THOMPSON
Pa TRURRY
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Curriculum for Training Series

The foundational training series includes the
following six sessions:

\nlroducﬂon to
Harassment
]
) ) o

Investigations &
Informal
Resolutions

COmp\am of

Harawnem

Syllabus for this Session

Formal Complaint Framework

Key Concepls

Notice of Allegations

Confidentiality

Access to Evidence

Serving Impartially

Interviews

Credibilty Determinations

Collection & Review of Documentation

Writing Investigative Reports

i
(
(
(
(
(1ssvesorReevance
(
(
(
(
(

Informal Resolution
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Session Presenters The Title IX Regulations Formal Complaints

< Aformal complaint of Title IX sexual
harassment means a document filed by a
complainant or signed by the Title IX A
i Coordinator alleging sexual harassment
against a respondent and requesting that

Amplify the statute considerably, requiring
institutions to:
« Disseminate a policy which includes a non-
discrimination statement.

+ Designate a Title IX Coordinator. poljcerr— the school investigate the allegation of J Koy Concepts
* Adopt and publish grievance procedures that Z::ﬁ::a‘:?ams sexual harassment. 2 g:‘"‘zgmﬂw
are prompt and equitable and allow for A o . a
adequate, reliable, and impartial i igation of :‘mﬂfgv‘:eﬂw * For the purpose of addressing formal :mess‘fgv‘:efe
Susan Lorenc { 5 complaints. eocet i Folpvanss complaints of sexual harassment, a Teosos o Reloanss

school's formal Title IX complaint policy
and process must comply with specific

artner, Employment « Take action to address and prevent sex-based Inisrviews Interviews

Practice discrimination in all forms. F k Credbilty Determinatons
Collction & Review of Doss requirements set out in the new rule. Colestion & Roview of Docs
Writing Investigatve Reports Writing Investgatve Reports
Tnformal Resoluton Tnforma Resoluton
Pa LR Pa iRuney 34 CFR 106.8. Pa iRuney 34 CFR 106.30(a)-(b) (August 14, 2020).

! ¢ & The New Title IX Rule
The Formal ‘, J o : ki Controversial, and
ki § already challenged,

Complaint g ; ; Y ED'snew rule s its — = ‘
3 first regulation b % g .
ra e Or A harassment since Key Concepts . ol 3 | e
oty 975 § g

Formal Complaint Process

10 core requirements of formal compl

Core _

Requirements
Complaint
Dismissal

1975. rrra— . - s | (oo o Alegators
= ivestigaions
Contoentalty Contdertialty
The new rule = - ‘Access (o Evidence mal _/ “Access (o Evidence
articulates a complex - Sorving Imparaly Resolutions = Serving mpartaly
framework for e Tssues of Relevance ssues of Relevance

Hearings

ntorviews
Crediilty Determinations.
Colection & Review of Docs
Writing Investigative Reporls
informal Resolution

managing allegations = interviews
of sexual harassment e

on campus. = = =

+ Requirements for adjudicators and determinations

@l - Grounds and procedures for appeals

SRRl - <ococ maintonanoo requirements for spocified periods

Appeals

Collection & Review of Docs.
Writing Investigative Repors

THOMPSON

i ERUREY Pa TR P LR 34 CFR 106.45(b)(1)-(10) (August 14, 2020).

The Title IX Statute The Big Picture

Discrimination Based on Sex: Institutions are obligated to adopt and publish

grievance procedures that provide for the prompt and equitable resolution of

student and employee complaints alleging any form of prohibited sex

discrimination occurring against a person i the United States. 34 CFR
3(c)-(d).

Title IX of the Education Amendments of 1972
prohibits discrimination on the basis of sex in
education programs and activities and

employment i 1

Key Concepts

« Covers not only equity in athletic programming, 3 [Key Concepts Key Concepts

but all forms of discrimination based on sex. otice of Allegations Notice of Allegations
Confdentali
+ Protects students and employees. e —————— S T
N e . Formal Complaint of Title IX Sexual Harassment: In response to a

« Applies to all institutions that receive federal orving mpartially ileeriialhasEsran T ore e SR EAHE Serving Impartially

financial assistance, either directly or indirectly. ssues of Rel lnrrsria(\: g)RmréasinAispmcess that complies with the new standards set forth Issues of Relevance.
- " Interviews L - Interviews
« Enforced by the Office of Civil Rights. (Crodioiy Determinators ]

Collection & Review of Docs.
Writing Investigative Repors
informal Resolution

Collection & Review of Docs.
Writing Investigative Repors
informal Resolution
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Key Concepts

< Treat complainants and respondents
equitably.

< Objectively evaluate all relevant evidence
— including both inculpatory and
exculpatory evidence — and provide that
credibility determinations may not be
based on a person’s status as a
complainant, respondent, or witness.

< Ensure investigators do not have a conflict
of interest or bias for or against
complainants or respondents generally or
an individual complainant or respondent.

Pa LR 34 CFR 106.45(b) (August 14, 2020).

Key Concepts

< Understand the presumption that the
respondent is not responsible for the alleged
conduct until a determination is made at the
end of the grievance process

* Understand the standard of evidence — either
the preponderance of the evidence or clear
and convincing evidence standard

Do not require, allow, rely upon, or otherwise
use questions or evidence that constitute, or
seek disclosure of, information protected
under a legally recognized privilege, unless
the person holding such privilege has waived
the privilege.

£

PSS 34 CFR 106.45(b) (August 14, 2020).

Key Concepts

What does it mean to objectively evaluate
evidence?
« Impartial consideration of available evidence
* No prejudgment of parties, witnesses, facts at issue,
or how facts at issue are presented

« No to ions of an i

What is a legal privilege and how would this
arise in an investigation?
. Legal pnvll es protect communications and
documents from disclosure. Examples are:
« Attorney  Client
+ Priest - Penitent
+ Doctor — Patient
« Spousal

oo
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ssues of Relevance.
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informal Resolution
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Formal Complaint Frameviork

Key Concepts
Notice of Allegations
Confidentialty

‘Access to Evidence

intorviews

Credibilty Determinatons
Collection & Review of Docs.
Writing Investigative Reports

informal Resolution
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Key Concepts

+ Ensure burden of proof and burden of
Burden of Qs
Proof not on the parties.

Equal + Provide equal opportunity for the parties
qual to present fact and expert witnesses,

5

Nonae of Allegations

Confidentialty

opportunity :m::‘rgr inculpatory and

+ Refrain from restricting the parties’

ST leiilo]g -3  ability to discuss the allegations or to
gather and present relevant evidence.

Key Concepts

. « Provide, to a party whose pamc\pal\on is
Notice invited or expected, written notice of the

Content and
T|m| ng interviews, or other meetings, with sufficient

time for the party to prepare to participate.

34 CFR 106.45(b)(5) (August 14, 2020).

‘Access o Evidence

Serving Impartially

ssues of Relevance.

ntorviews

Collection & Review of Docs.

Writing Investigative Repors

informal Resolution

Notice of Allegations

Confidentialty

‘Access o Evidence

Serving Impartially

Issues of Relevance.

igati + Include the issuance of an
Investigative report that fairly summarizes the

Report evidence.

Notice of
Allegations

| TR
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34 CFR 106.45(b)(5) (August 14, 2020).

intorviews

Crediilty Determinations.

Collection & Review of Docs

Writing Investigative Repors

informal Resolution

Notice of Allegations

Upon receé:t of a formal complaint, schools
must provide written notice to parties that
includes:
« Discussion of the formal complaint process
including any informal resolution option.
« Sufficiently detailed statement of allegations. ;4] | [Key Concepts.
« Sufficient detail includes the identities of the parties, if Nermer
nown, the conduct allegedly constitutin: al ally
harassment, and the date and location gthe alleged Access o Evidence
incident, if knoy Serving Impartially
« Statement that the respondent is lssues of Relevance.
innocent and that a determination of
responsibility is made at the conclusion of the
process.

Formal Complaint Framevork

ntorviews
Crodibilty Determinations.
Colection & Review of Docs
Writing Investigative Reporls
informal Resolution

Pa LR 34 CFR 106.45(b)(2) (August 14, 2020)

Notice of Allegations

« Statement regarding right to an advisor and to
review and inspect evidence.

« Reminder that school prohibits knowingly
making false statements or knowingly submitting

false information.

Parties must be provided sufficient time to & | (ReyConcopts |
prepare a response before any initial i w

interview.

Schools also must provide updated notice if
the school decides to investigate allegations
about the respondent or complainant that are
not included in the initial notice.

‘Access o Evidence
Serving Impartially
Issues of Relevance.

ntorviews
Crediilty Determinations.
Colection & Review of Docs
Writing Investigative Reporls
informal Resolution

PSS 34 CFR 106.45(b)(2) (August 14, 2020).

Confidentiality
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Confidentiality

Schools must keep confidential the identity of
any individual who has made a report or
complaint of any form of prohibited sex
discrimination, including any reporter,
complainant, respondent, or witness, except:
« as may be permitted by FERPA;
« or as required by law; or
« to carry out the Title IX regulations, including the
conduct of any investigation, hearing, or judicial
proceeding arising thereunder.

Pa LR 34 CFR 106.71(a) (August 14, 2020).

Access to
Evidence

ToupsoN
i ERURE

Access to Evidence

Throughout the investigation, institutions must
afford both parties equal opportunity to review
and inspect any evidence that:

+ was obtained as part of the investigation; and

« is directly related to the allegations.

This includes evidence upon which the school
does not intend to rely in reaching a

determination, and inculpatory or exculpatory
evidence, whether obtained from a party or
other source.

oo
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Notice of Allegations

Confidentilly

Serving Imparialy
ssues of Relevance.

intorviews
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intorviews
Crodibilty Determinatons
Collection & Review of Docs.
Writing Investigative Reports.

Access to Evidence

Generally

Atand durin
any hearing

Serving Impartially

ssues of Relevance.

ntorviews

Collection & Review of Docs.

Writing Investigative Repors

informal Resolution

- Mustprovide - Mustsend - Mustsend - Mustmake
accessearly  parties all investigative  all evidence
enough that evidence it o available to
each parly subject to parties for parties’ and
can inspection review and afford equal
meaningfuly  and review writion it
respondiol and afford at response. to review,

H :ﬂf" LD least 10 including for

) days to purposes of
gonelusion of g pmit a cross-ex.
investigation. m‘:’r"se

Pa LR 34 CFR 106.45(b)(5) (August 14, 2020).

Serving Impartially
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Serving Impartially

Investigators must not have a conflict of
interest or bias for or against complainants or
respondents generally or an individual
complainant or respondent.

Investigators must objectively evaluate all
relevant evidence—including both inculpatory
and exculpatory evidence.

oo
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informal Resolution

Formal Complaint Framevor

Serving Impartially

What does it mean for an investigator to
have bias or a conflict of interest?
« Avoid prejudgment of facts at issue.
« Avoid inferences based on party status.
« Avoid sex stereotypes.
How can an institution ensure that its
investigator remains free of bias and
conflict of interest?
« Ensure adequate training and understanding of
bias and conflict of interest.
» Encourage/do not penalize investigator for
disclosing bias or conflict of interest.

Key Concepts
Notice of Allegaions.

Confidentialty

‘Access to Evidence

Issues of Relevance

intorviews

Collection & Review of Docs.

Writing Investigative Repors

informal Resolution
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Serving Impartially

What is i I y and Ix Yy
evidence?
« Inculpatory evidence shows or tends to show
respondent’s responsibility.
« Exculpatory evidence shows or tends to show
the respondent is not responsible.

) THOMPSON
' CorURNL

Issues of
Relevance
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Formal Complaint Frameviork

Koy Concepts

Notice of Allegations.

Confidentialty

‘Access o Evidence

Issues of Relevance.

ntorviews

Crodiilty Determinations.
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Writing Investigative Reports

informal Resolution

Formal Complaint Framework

Key Concepts
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Confidentialty

‘Access o Evidence

Issues of Relevan
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Issues of Relevance

Investigators must create an investigative report
that fairly summarizes relevant evidence.

Evidence about the complainant’s sexual
predisposition or prior sexual behavior are not
relevant, unless:
+ such questions and evidence about the
complainant's prior sexual behavior are offered to
prove that someone other than the respondent

Formal Complaint Frameviork
Koy Concepts.

Confidentialty

‘Access 0 E:

committed the conduct alleged by the
or

« if the questions and evidence concern specific
incidents of the complainant’s prior sexual behavior
with respect to the respondent and are offered to
prove consent.

Pa LR 34 CFR 106.45(b)(5)(vil) (August 14, 2020).

Issues of Relevance

What is “relevance” and “relevant
evidence”?

« Evidence pertinent to proving whether facts
material to the i under i igation

Serving Imparialy

Intorviews.

redibilty Dotorminatons
Collection & Review of Docs.
Writing Investigative Repors
informal Resolution

are more or less likely to be true.
* Repetition of the same question is irrelevant.

TrouEsoN
Pa TR

Issues of Relevance

How does an investigator summarize
relevant evidence?
» Have a clear record of steps taken during the
investigation.
« Consider summarizing:
+ The alleged incident
+ Parties involved and witnesses identified
+ Key factual findings
* Relevant evidence
- Specific policy alleged to be violated

THOMPSON
el COBURN >

Key Concepts
Notice of Allegations.
Confidentialty
‘Access o Evidence
Serving Impartially

Inter
Credibilty Determinatons

Collection & Review of Docs.
Writing Investigative Reporis.
informal Resolution

Notice of Allegations
Confidentialty
‘Access to Evidence
Serving Impartially

Intorviews

Formal Complaint Frameviork

Formal Complaint Frameviork

Credibilty Determinatons
Collection & Review of Docs.
Writing Investigative Reports
informal Resolution

Interviews

How to handle concurrent la
enfor i igations?
«» Concurrent law enforcement activity may
constitute good cause for short-term delays or
extensions.
= For example, “if a concurrent law enforcement
investigation uncovers evidence that the police plan to
release on a specific time frame and that evidence
would likely be material to the recipient's
determination regarding responsibility.”

Formal Complaint Frameviork
Koy Concepts

Notice of Allegations.
Confidentialty

‘Access o Evidence

Serving Imparially

Interviews

P ZRURY . . Va LU 85 Fed. Reg. 30271 (May 19, 2020).

Interviews

How does an investigator determine which
individuals to interview?
« Start with witnesses named by complainant or
respondent that may have relevant evidence. —
X ! _ . Formal Gomplaint Framework
How does an investigator determine which Key Concepts.
. Notce of Allegations
questions to ask?
» Come prepared. ‘Access to Evidence
» FUNNEL METHOD! i:’:_"i‘:';::‘:x_
« General questions: based on the elements of the ntarie
offense.

- Specific questions: based on known facts,
documentary evidence, and other interviews.

Credibility
Determinations

informal Resolution

THOMPSON

| rhisn 34 CFR 106.45(b)(5)(vil) (August 14, 2020). Wi Qe

Interviews Credibility Determinations

In light of Title IX’s requirement
prohibiting the investigator from being the
decision-maker, should the investigator
make credibility determinations?

Formal Complaint Framework « This is up to the institution. But note that:

+ Clearly explain those rule and expectations at the rom rom
outset of each hearing. Koy Concepts __| « Credibility determinations cannot be based on party 3 ey Concepts
Notce of Allegations . atus, Notce of Allegations

+ Enforce rules equally. Contaentally Confdentalty
« Keep control of the interview. ‘Access to Evidence

How to keep order with advisors?
* Implement rules about appropriate conduct at an
interview that require all participants to behave

in an orderly manner.
Formal Complaint Framevork

« An investigator’s determination regarding credibility
cannot actually be a determination regarding

‘Access to Evidence

« Consider terminating an interview if an advisor Sering impartily responsibility. ) o Sening mparally
or ici is not acting i ssues of Relevance « *...the decision-maker is under an obligation to Issues of Relevance
. o : B objectively evaluate all relevant evidence both ntorviows

Credibilty Determinations
Colection & Review of Docs | 1
Writing Investigative Repors

informal Resolution

inculpatory and exculpatory, and must therefore
independently reach a determination regarding
responsibility without giving deference to the
investigative report.”

Credibilty Determinatons
Collection & Review of Docs

informal Resolution

THOMPSON

b COBURN. 34 CFR 106.45(b)(5)(vii) (August 14, 2020). M Loy 85 Fed. Reg. 30314, 30436 (May 19, 2020)




Collection &
Review of
Documentation

Collection & Review of
Documentation

Records of each sexual harassment
investigation must be kept for seven years.

While investigators may not be responsible
for maintaining records, their close
cooperation with Title IX coordinators and
counsel will be critical to ensuring that
complete and accurate records are collected
and preserved.

| rhisn 34 CFR 106.45(b)(10)(A) (August 14, 2020).

Collection & Review of
Documentation

What are some best practices for the
review and collection of written
documentation?
« Transcript or audio recording for interviews,
subject to state law.
What should an investigator know about
potential future litigation or audit?
« Litigation and audit is a possibility of every Title
IX investigation.
+ Document retention requirements under Title IX
are 7 years.

Pa tavey 34 CFR 106.45(b)(10)(A) (August 14, 2020).

ity Determinations

o "
Writing Investigative Reporls.

informal Resolution

Formal Complaint Frameviork
Key Concepts

Notice of Allegations
Confidentialty

‘Access to Evidence

Serving Impartially

bty Determinations.
Collectior of Docs

Writing Investigative Reports.

informal Resolution

Writing
Investigative
Reports

| TR
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Writing Investigative Reports

What are the main goals of an
investigative report that fairly summarizes
relevant evidence?
+ Do not reach any conclusions.
« Put decision-makers in best position to
understand relevant evidence.
» Demonstrate to parties that institution took the
allegation seriously and responded

Informal Resolution

A school may not, under any circumstance,
require a student or employee to waive the
right to an investigation and adjudication of
formal complaints under Title IX.

Similarly, a school may not require the parties
to participate in the informal resolution of a
formal complaint or even offer an informal
resolution process unless a formal complaint
is filed.

Formal Complaint Framework
Koy Concepts
Notice of Allegations.
Confidentialty
‘Access o Evidence

Serving Imparialy

Issues of Relevance.
ntorviews

Crodibilty Determinations.
Colection & Review of Docs
Writing Investigative Repors

Formal Complaint Framevork

Key Concepts
Notice of Allegations.

Confidentialty

‘Access o Evidence

Serving Imparialy

Issues of Relevance.

intorviews

Collection & Review of Docs.

Informal Resolution

appropriately.
* Be guided by the knowledge that the report may
be “Exhibit 1.”
Pa LRy 34 CFR 106.45(b)(5)(vil) (August 14, 2020).

Informal
Resolution

| TR
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Pa LR 34 CFR 106.45(b)(9) (August 14, 2020).

Informal Resolution

However, at any time prior to reaching a final
determination, a school may facilitate an informal
resolution that does not involve a ful
investigation and adjudication, provided that the
school:

« provides the parties a written notice disclosin? (1)
the allegations, (2) the requirements of the informal
resolution process (3) the circumstances under
which it precludes the parties from resuming a formal
complaint arising from the same facts, and (3) any
other consequences of participating in the informal
resolution process, (4) the records that will be
maintained or could be shared;

« obtains the parties’ voluntary, written consent to the
informal resolution.

Pa LRy 34 CFR 106.45(b)(9) (August 14, 2020).

Informal Resolution

Informal resolution is not available to resolve
allegations that an employee sexually
harassed a student.

At any time prior to agreeing to a resolution,
any party has the right to withdraw from the
informal resolution and to resume the formal
complaint process.

Formal Complaint Framework
Key Concepts

Nolice of Allegations.
Confidentialty
‘Access o Evidence

Serving Impartially

Issues of Relevance.
ntorviews

Crediilty Determinations.
Colection & Review of Docs
Writing Investigative Repors

Formal Compleint Framework
Key Concepts

Notice of Allegations.
Confidentialty
‘Access to Evidence

Serving Impartially

Issues of Relevance.
Intorviews

Crediilty Determinations.
Colection & Review of Docs
Writing Investigative Repors
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Informal Resolution

What are the pros and cons of informal

resolution?

« Pros: simplified process, finality for the parties,

control of outcome.

Office of Civil Rights

i
R

OCR Title IX Blog
* Will include new
guidance on a
rolling basis.

Webinars on Demand

Overview of LossLimitatons.  Better T The CARES ctfrighr
Fariy Offce Parinrshis, . Competison Price Gouging  Eucaton Straes
Sole to Soouzal Grantor Trust mpementaton

(Formal Complaint Framework | N stz e
+ Cons: delays process if unsuccessful, less Key Concepls OCR Email Address Lav and Order inthe Timeof | State and Feders! Navigatig H2 ssues curn
process and safeguards, avoidance of [Notice of Allegations ) + OPEN@ed.qov ?5;";23;?"@ EZQ;m mplertsion sl e COVDASEmergency
consequences. y I Al o PO p———
“Acoess to Evidence * May be used for .
Serving Imparially submitting inquiries
s o Retsvaves regarding the new Disresied patinons of SR avceena
interviens - Hianer Eaccation peagmni
= ty Determinations Title IX rule. W18, 2030 i i o
" | [Colletion & Review of Docs
st | (Wrting Investigaive Reporis |
| [[nfomal Resotuion |
Pa e Pa e Pa e

Informal Resolution REGucation (our blog)

7 REGUCATION

Title IX Rule Comparison

What are best practices for facilitating
informal resolution?

« Trained, neutral facilitator.

+ Make parties aware of the benefits and limitations of
informal resolution.

« Don't take sides or try to adjudicate the dispute.

+ Be compassionate.

+ Help parties reach a just settlement on their terms.
Potential resolution terms include counseling, Access o Evidence
extensions of deadlines or other course-related Senving Impartslly
adjustments, modifications of work or class Issues of Relevan
schedules, campus escort services, mutual
restrictions on contact between the parties, changes
in work or housing locations, leaves of absence,
increased security and monltonng of certain areas of

| the campus, and disciplinary measures.

Title IX Rule
Comparison
» Shows the changes
the new rule will
make to 34 C.F.R.
Part 106 as of
August 14, 2020.

Formal Complaint Frameviork
Key Concepts

Notice of Allegations
Confidentialty

iy Determinations
Collection & Review of Docs.
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Professional Profile

Susan Lorenc
« Partner, Employment Practice

Practice and Experience

« E i d and trusted law
advisor who counsels employers at every stage
of a personnel-related issue.’

« Assists with hiring and firing, conducts
workplace investigations, and provides day-to-
day counseling on a wide variety of matters
including discrimination and retaliation.

Contact Information
« slorenc@thompsoncoburn.com | 312-580-2324

TrouEsoN
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Professional Profile

Scott Goldschmidt
« Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405

THOMPSON
el COBURN >

3

e

Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice

Practice and Experience

« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.

. institutions in lini ive proceedings
before state licensing entities, accrediting agencies,
and the U.S. D f)artmenl of Education, includin
matters arising from audits and investigations of the
Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405
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Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.

THOMPSON
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Title IX Hearings

Thompson Coburn LLP
Title IX Training Series | July 2020

Full-service law firm with
over 380 attorneys.
Offices in Chicago, Los
Angeles, St. Louis, Dallas,
and Washington, D.C.

Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.

THouEsoN
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Aaron D. Lacey

Practice Chair
alacey@thompsoncoburn.com
314-552-6405
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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
including Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
|nd|V|duaIs responsuble for managing informal
resolutions.

THowpsoN
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Use of Training Series

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).
TC also is available to prepare custom Title [X
training sessions, hearing simulations, and
other assistance with Title IX matters (contact
Aaron Lacey or Scott Goldschmidt).

THOMPSON
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Curriculum for Training Series

The foundational training series includes the
following six sessions:

Introduction to Formal
Managing Title IX Complaints of
Sexual Title IX Sexual
Harassment Harassment

Investigations &
Informal

Resolutions

Determinations

Appeals

oo
Pa TR

Syllabus for this Session

The Formal Complaint Framework

Key Concepts

Live Hearings

Relevance

Credibility

Burden of Proof

Evidence

(
(
(
(
(cross-Examination
(
(
(
(
(

Legal Privileges

THowpsoN
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Session Presenters

Ret. Judge Booker Shaw

Partner, Litigation & Counsel, Higher Education
Appoliste Pracice Pract
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The Formal
Complaint
Framework
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The Big Picture

: Institutions are obligated to adopt and publish
de for he prompt and equiabl resoluton of
student and R e
ation occurring against a person in the United States. 34 CFR

& | (<o Concerts
;
p———————aE (ravaors )
Forml Complaint o Title X Sexual Harassment:n response e —
formal complaint of sexual harassment, institutions must follow a Tme IX
formalcomplan process that comples with the new standards se orh Roorcn
in 34 CFR 106.
Croaniny
e
Eioncs
Loga Prviooss
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Formal Complaints

A formal complaint of Title IX sexual harassment
means a document filed by a complainant or

signed by the Title IX Coordinator alleging sexual
harassment against a respondent and requesting

that the school investigate the allegation of ot
sexual harassment. 28|

) ) [ —
For the purpose of addressing formal complaints me )]
of sexual harassment, a school's Title IX (Comtorin )
complaint process must comply with a wide (oo ]
range of specific requirements set out in the new creabity
rule, including specific requirements concerning Burden o Proct

hearings. Evdorce.

oo Prsen )]

b Ly 34 CFR 106.30(a)-(b) (August 14, 2020).

Formal Complaint Process

(Sl - Details 10 core requirements of formal complaint
Requirements proc

Complaint
Dismissal

Consolidation

CEEETT

Notice of _/
Allegations [koyConeops ]
mosigtons
Informal_/ (paveors
Resolsons (comtmmesen )
Hearings Roorcn
Determinations ~_ [T djudicators and determinations (commy
Appeals - Grounds and procedures for appeals (pusenotpot ]
Recordkeeping ~_ BN enance requiremens for specified periods Erdorca
(ooaprieoges )

Pa tavRy 34 CFR 106.45(b)(1)-(10) (August 14, 2020),




Key Concepts

< Treat complainants and respondents

equitably.

Objectively evaluate all relevant evidence

—including both inculpatory and

exculpatory evidence — and provide that

credibility determinations may not be

based on a person’s status as a

complainant, respondent, or witness.

<« Understand the presumption that the
respondent is not responsible for the
alleged conduct until a determination is
made at the end of the grievance process.

o
&
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Key Concepts

What is “relevance” and “relevant
evidence”?
« Evidence pertinent to provmg whe(her facts
material to the under on

34 CFR 106.45(b) (August 14, 2020).

—
(Roownce )
—

(EBrors

oo Frsen )

are more or less likely to be true.
* Repetition of the same question or duplicative
evidence may be deemed irrelevant.

oo
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Evdoncn
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Key Concepts

What does it mean to objectively evaluate
relevant evidence?
« Impartial consideration of available evidence.
* No prejudgment of parties, witnesses, facts at
issue, or how facts at issue are presen(ed
« No deference to recommendations of an

investigator.
What is incul, y and Ipatory
evidence?

« Inculpatory evidence shows or tends to show
respondent’s responsibility.

« Exculpatory evidence shows or tends to show
the respondent is not responsible.

THowpsoN
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Key Concepts

What are credibility determinations and
why are they significant?

» Adetermination by adjudicators of what
statements to believe and what statements not
to believe.

- Adjudicators may believe everything a party or
witness says, part of it, or none o it.

« In some situations, there may be little to no
evidence other than the statements of the
parties themselves.

TrouEsoN
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Key Concepts

What does the presumption of innocence
mean for the respondent?
* “The presumption does not imply that the alleged
harassment did not occur; the presumption ensures
that recipients do not take action against a
as though the 1t occurred prior
to the allegations being proved, and the final

Evdoncn
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regulations require a recipient's Title IX to
interact with both the complainant and respondent in
an impartial manner throughout the grievance
process without prejudgment of the facts at issue,
and without drawing inferences about credibility
based on a party’s status as a complainant or
respondent.”

[ B 85 Fed. Reg. 30259 (May 19, 2020).
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Key Concepts

<+ Ensure decision-makers do not have a conflict
of interest or bias for or against complainants
or respondents generally or an individual
complainant or respondent.

Understand the standard of evidence — either
the preponderance of the evidence or clear
and convincing evidence standard.

Do not require, allow, rely upon, or otherwise
use questions or evidence that constitute, or
seek disclosure of, information protected
under a legally recognized privilege, unless
the person holding such privilege has waived
the privilege.

£

Pa iRuney 34 CFR 106.45(b) (August 14, 2020).

Key Concepts

What is the preponderance of the
evidence standard mean?
« Proof that a particular fact or event was more
likely than not to have occurred.
What does the clear and convincing
standard mean?

« Proof that a particular fact or event was highly
and substantially more likely to be true than
untrue.

THouEsoN
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Live Hearings

ToupsoN
i ERUREY

Evdoncn
LogalPrieges

—
(Roownce )
—

(Eors

oo Prsen )




Live Hearings Required

Institutions are required to include a live
hearing in their formal complaint process.

+ The adjudicator cannot be the same person as

the Title IX Coordinator or the investigator.

Absent any request from the parties, live
hearings may be conducted either with all
parties physically present or with participants
appearing virtually, with technology enabling
them to see and hear each other.

Pa iRuney 34 CFR 106.45(b)(6) (August 14, 2020).

Keep ‘Em Separated

At the request of either party, schools must
provide for the live hearing to occur with the
parties located in separate rooms, with
technology enabling the adjudicator and
parties to simultaneously see and hear the
party or the witness answering questions.

Schools must create an audio or audiovisual
recording, or transcript, of any live hearing
and make it available to the parties for
inspection and review.

Pa LRy 34 CFR 106.45(b)(6) (August 14, 2020).

Rules for Hearings

What rules can institutions adopt
regarding the conduct of hearings?

* So long as all rules comply with the final
regulations and apply equally to both parties,
schools can adopt rules concerning:

* Rules of decorum.

+ Timing and length of breaks.

+ Prohibition on disturbing the hearings.
« Prohibition on badgering witnesses.

+ Make sure to review your school’s policies
thoroughly.

THOMPSON
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Advisors

Schools must afford the parties equal opportunity to have an
advisor during any aspect of the formal complaint process.
¥

o X
The Fomal Complant Framenork
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chools may not restrict the choice of 2
advisor's presence
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Pa tavRy 34 CFR 106.45(b)(5) (August 14, 2020).

Cross-
Examination

T
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Cross-Examination Required

< Adjudicators must permit each party’s
advisor to cross-examine the other party
and any witnesses.

Cross-examination at the live hearing must
be conducted directly, orally, and in real
time by the party’s advisor and never by a
party personally.

If a party does not have an advisor, the
school must provide an advisor of its
choice, free of charge, to conduct cross-
examination. The advisor may be, but is
not required to be, an attorney.

Pa LR 34 CFR 106.45(b)(6) (August 14, 2020).

Why Advisors?

“...the Department does not believe that the
benefits of adversarial cross-examination can
be achieved when conducted by a person
ostensibly designated as a “neutral” official.
This is because the function of cross-
examination is precisely not to be neutral but
rather to point out in front of the neutral
decision-maker each party’s unique
perspective about relevant evidence and
desire regarding the outcome of the case.”

Pa LRy 85 Fed. Reg. 30335 (May 19, 2020).

Adversarial Advisors

If a party’s advisor of choice refuses to
comply with a school’s rules of decorum
(for example, by insisting on yelling at the
other party), can the school require the
party to use a different advisor?

« Yes. Similarly, if the advisor refuses to comply
with a school’s rules of decorum, the school may
provide that party with a different advisor to
conduct cross-examination on behalf of that
party.

THOMPSON
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Adversarial Advisors

Assuming one or both advisors are
attorneys, how should de n-makers
and presiding officers maintain order?

« Clearly explain the order of proceeding, as well

Examining Cross-Examination

What does “statements” mean?
« “Statements’ has its ordinary meaning, but would
not include evidence (such as videos) that do not
constitute a person's intent to make factual

Examining Cross-Examination

Can a party’s advisor appear and conduct
cross-examination even when the party whom
they are advising does not appear?

* Yes.

The Fomal Complant Framenork
oy Concopts

The Fomal Complant Framenore
oy Concopts

assertions, or to the extent that such evidence does
not contain a person’s statements. Thus, police
reports, SANE reports, medical reports, and other
documents and records may not be relied on to the
extent that they contain the statements of a party or
witness who has not submitted to cross-
examination.”

* “The prohibition on reliance on ‘statements’ applies
not only to statements made during the hearing, but
also to any statement of the party or witness who
does not submit to cross-examination.”

THowpsoN
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The Fomal Complant Framenore

oy Concopts

as any other requirements and expectations of
each party at the outset of each hearing.

« Enforce rules of order or decorum equally and
compassionately.

« Take breaks and ask for help if needed.

«» Do not be afraid to adjourn or postpone.

What happens where a party does not appear
but the party’s advisor of choice does?

..a recipient-provided advisor must still cross-
examine the other, appearing party on behalf of the
non-appearing party, resulting in consideration of the
appearing party’s sf atements but not the non-
appearing party's statements (without any inference
being drawn based on the non-appearance).

Because the statements of the appearing party were
tested via cross-examination, a fair, reliable outcome
can resultin such a situation.”

i | (Cve rearess
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Pa CRURE 85 Fed. Reg. 30335 (May 19, 2020). [ 85 Fed. Reg. 30346 (May 19, 2020).

Refusing Cross-Examination

If a party or witness does not submit to cross-
examination at the live hearing, the
adjudicator must not rely on any statement of
that party or witness in reaching a
determination regarding responsibility.
« However, the adjudicator cannot draw an
inference about the determination regarding
responsibility based solely on a party’s or

witness's absence from the live hearing or « Decision-maker must not draw any inference = and where the party does not submit to cross- =
refusal to answer cross-examination or other about the party's or witness's absence from the Comm ) examination, it would be unfair and potentially o )
questions. hearing or refusal to answer cross-examination = Burden of oot = lead to an erroneous outcome to rely on Bordon of ot
! =
questions. E Evoance — statements untested via cro: oo,
Coga Praeges Coga Praeges )| Coga Praeges
Pa tavRy 34 CFR 106.45(b)(6) (August 14, 2020). Pa tavRy Pa LRy 85 Fed. Reg. 30347 (May 19, 2020).

Examining Cross-Examination

What does “submit to cross-examination”

Examining Cross-Examination

If a party or witness does not appear live
ata hearmg or refuses to answer cross-
what evid

be considered?
« “Statements” may not be considered.
« Other evidence that does not consist of
statements, such as video evidence, may be
used to reach a determination.

Examining Cross-Examination

Can a decisi ker ask qt of the
mean? parties and witnesses?
» Answering cross-examination questions that are « Yes.
relevant. .
Does the same lusion of » When is an advisor’s cross t

o )

rule apply to a party or witness’s refusal to
answer questions posed by the
adjudicator?
* No, because questions posed by a neutral fact
finder is not cross-examination.
« “If a party or witness refuses to respond to a
decision-maker’s questions, the decision-maker
is not precluded from rerlng on that party or
witness’s statements.”

Lve Fearegs
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Pa LSRN 85 Fed. Reg. 30349 (May 19, 2020).

can

Managing a Live Hearing

If a party does not appear or submit to
cross-examination, can the party’s family
member’s or friend’s recount the

The Fomal Complant Framenork
o Concopts
e Hearegs

(=

“on behalf of that party” satisfied?
* “An advisor’s cross-examination ‘on behalf of
that party’ is satisfied where the advisor poses
questions on a party's behalf, which means that
an assigned advisor could relay a party's own
questions to the other party or witness, and no
particular skill or qualification is needed to
perform that role.”

Pa LSRN 85 Fed. Reg. 30340 (May 19, 2020).
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of the party?

» No. “Even if the family member or friend did
appear and submit to cross-examination, where
the family member’s or friend’s testimony
consists of recounting the statement of the party,

The Foma Complant Framenorc

o Concopts
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Relevance

Only relevant cross-examination and other
questions, including those challenging
credibility, may be asked of a party or
witness.

Relevance

Can a school adopt a rule (applied equally
to both parties) that does, or does not,
give parties or advisors the right to
Jisqu.ss relevance determinations with the

Before a party or witness answers a cross-
examination or other question, the adjudicator
must determine whether the question is
relevant, and explain any decision to exclude
a question as not relevant.

LogaiPrieges

Pa LR 34 CFR 106.45(b)(6) (August 14, 2020).

Relevance

Questions and evidence about the
complainant's sexual predisposition or prior
sexual behavior are not relevant, unless such
questions and evidence: §
« are offered to prove that someone other than the
respondent committed the alleged conduct; or
« concern specific incidents of the complainant’s
prior sexual behavior with respect to the
respondent and are offered to prove consent.

The Fomal Complant Framenore

oy Concopts
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LogaiPrieges

b LoNREON 34 CFR 106.45(b)(6) (August 14, 2020).

Relevance

What is required of the decision-maker
during a relevance determination?

« Lengthy or complicated explanation not
required. “[l]tis sufficient, for example, for a
decision-maker to explain that a question is
irrelevant because the question calls for prior
sexual behavior information without meeting one
of the two exceptions, or because the question
asks about a detail that is not probative of any
material fact concerning the allegations.”

Evdoncn
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Pa LSRN 85 Fed. Reg. 30343 (May 19, 2020).

-maker during the hearing?

« “If a recipient believes that arguments about a
relevance determination during a hearing would
unnecessarily protract the hearing or become
uncomfortable for parties, the recipient may
adopt a rule that prevents parties and advisors
from challenging the relevance determination
(after receiving the decision-maker’s
explanation) during the hearing.”

LogaiPrieges

Pa oy 85 Fed. Reg. 30343 (May 19, 2020).

Credibility

| TR
74 COBURN >

Managing a Live Hearing

Can character or
of prior bad acts on cross-examination be
excluded?

« No. “...where a cross-examination question or piece
of evidence is relevant, but concerns a party's
character or prior bad acts, under the final
regulations the decision-maker cannot exclude or
refuse to consider the relevant evidence, but may
proceed to objectively evaluate that relevant
evidence by analyzing whether that evidence
warrants a high or low level of weight or credibility,
so long as the decision maker's evaluation treats
both parties equally by not, for instance,
automatically assigning higher weight to exculpatory
character evidence than to inculpatory character
evidence.”

=

=

Burden o Poct
LogatPrineges

PaliQUEsoN 85 Fed. Reg. 303337 (May 19, 2020).

Burden of Proof
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Burden of Proof

The burden of proof and burden of gathering
evidence sufficient to reach a determination is
on the institution.

« The institution may not access, consider,

disclose, or otherwise use a party’s
medical records without written consent.

T Fomal Conplan Framework

o Concopts

LogatPrieges
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Burden of Proof

What does the burden of proof mean in
terms of reaching a determination?
» Complainants are not required to prove
responsibility.
» Respondents are not required to prove non-
responsibility.
« The institution is required to draw accurate
conclusions about whether sexual harassment
occurred in an educational program or activity.

LogaiPrineges
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Evidence
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Types of Evidence

What are the different types of evidence
that may be presented?

« Direct

* Circumstantial

« Hearsay

* Character Evidence

« Prior Bad Acts
How can rel t evid ighed?

« Institutions can have rules regarding weight and

credibility. Admissibility is governed by
relevance.

TrouEsoN
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Access to Evidence

Throughout the hearing, institutions must
afford both parties equal opportunity to review
and inspect any evidence that:

+ was obtained as part of investigation; and

« is directly related to the allegations.

This includes evidence upon which the school
does not intend to rely in reaching a
determination, and inculpatory or exculpatory
evidence, whether obtained from a party or
other source.

THOMPSON
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Timing of Access

Generally

Atand du
any hearing

+ Must provide * Must send * Must make -
access early investigative  all evidence
enough that rt to available to
ea parties for parties’ and o Corceps
can inspection review and afford equal
meaningfully and review written opportunity (ndvaors
respondlolg andaffordat  response 1o review,
a8 ieast 10 inluing for |CEE |
8 ays to urposes =
R e Cra—
investigation. m‘:’r"se |
.
Pa iRuney 34 CFR 106.45(b)(5) (August 14, 2020).
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Legal Privileges

What are legal privileges and how may
they arise at the hearing?

« Attorney — Client

* Priest — Penitent

e Formal Canplan Framework The Fomal Complant Framenore

oy oo * Doctor — Patient (oomame )
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Resources
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Office of Civil Rights

OCR Title IX Blog
* Will include new
guidance on a
rolling basis.
OCR Email Address
+ OPEN@ed.gov
* May be used for
submitting inquiries
regarding the new
Title IX rule.

Title IX Rule Comparison

Title IX Rule
Comparison
» Shows the changes
the new rule will
make to 34 C.F.R.
Part 106 as of
August 14, 2020.
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Professional Profile

Retired Judge Booker T. Shaw
« Partner, Litigation & Appellate Practice
Practice and Experience

Professional Profile

Scott Goldschmidt
« Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405
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Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice
Practice and Experience

« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.

. Regesen( institutions in administrative proceedings
before state licensing entities, accrediting agencies,
and the U.S. Dn?)anmenl of Education, includin
matters ansinﬁ from audits and investigations of the
Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405
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@l COBURN >

« Askilled litigator and appellate advocate who brings
valuable insight and perspective gained from more
than 25 years on the bench.

« While serving on the Missouri Court of Appeals,
Eastern District, participated in more than 1,000
cases and authored 141 appellate opinions. As a trial
judge in the 22nd Judicial Circuit, from 1983 until
2002, presided over more than 500 trials.

Contact Information
+ bshaw@thompsoncoburn.com | 314-552-6087
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Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.

THowpsoN
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Title IX Determination

Thompson Coburn LLP
Title IX Training Series | July 2020

Thompson Coburn LLP

* Full-service law firm with
over 380 attorneys.
Offices in Chicago, Los
Angeles, St. Louis, Dallas,
and Washington, D.C.
Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.
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Higher Education Practice

Aaron . Lacey

e Chair
alacey@thompsoncoburn.com
314-552-6405
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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
including Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

TrouEsoN
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Use of Training Series

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).
TC also is available to prepare custom Title [X
training sessions, hearing simulations, and
other assistance with Title IX matters (contact
Aaron Lacey or Scott Goldschmidt).

THOMPSON
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Curriculum for Training Series

The foundational training series includes the
following six sessions:

Introduction to Formal
Managing Title IX [l  Complai R ek
Sexual e IX Sexual o
Harassment Harassment

THowpsoN
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Syllabus for this Session

The Formal Complaint Framework

Key Concepts

Format & Content

Logistics

Excluding Facts in Evidence

Weighing Facts Under Applicable Evidentiary Standards

Effective Deliberations

(
(
(
(
(
(
(
(

Writing a Defensible Determination

THouEsoN
Pa TR

Susan Lorenc Scott Goldschmidt

Partner, Employment Counsel, Higher Education
Practice Practice
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! The New Title IX Rule
The Formal : 3 A 4 wr Controversial, and
i ' (i e Ay S [—
Complalnt o i TE first regulation “ -
Framework ‘ ... B

Formal Complaint Process

Core S
Requirements

Complaint d e
M - ounos orcsmissal and procedralrequrements

Consolidation ~_

addressing sexual
harassment since

otice of
Allegations

1975 -
Investigations
The new rule Informal _/
articulates a complex PRl - ermits nformal resolution where appropriate
framework for Hearings

managing allegations
of sexual harassment

Determinations —

Appeals
on campus.
i CRUERR > . Pa cRuRe | ihisn 34 CFR 106.45(b)(1)-(10) (August 14, 2020)

The Title IX Statute The Big Picture

i tion Based on Sex: Institutions are obligated to adopt and publish
levance procedures that provide for the prompt and eqitable resolution of
employee complaints alleging any form of prohibited sex
ation occurring against a person in the United States. 34 CFR

Title IX of the Education Amendments of 1972
prohibits discrimination on the basis of sex in
education programs and activities and
employment.
« Covers not only equity in athletic programming,
but all forms of discrimination based on sex.
« Protects students and employees.
« Applies to all institutions that receive federal
financial assistance, either directly or indirectly.
« Enforced by the Office of Civil Rights.

Title IX Sexual Harassment: With or without a formal complaint,
institutions with actual knowledge of Title nt occurring in
c i

Key Concepts

4 CFR 106.44(a).

Formal Complaint of Title IX Sexual Harassment: In response to a

‘complain of sexual harassment, institutions must follow a Title IX
formal complaint process that complies with the new standards set forth
in 34 CFR 106.45.

Defensible Determination

THowpsoN THowpsoN oS
Pa TRU 20 US.C. §1681 et seq. P LSRR i ERUREY

The Title IX Regulations Formal Complaints Key Concepts

< Aformal complaint of Title IX sexual
harassment means a document filed by a
complainant or signed by the Title IX

Amplify the statute considerably, requiring
institutions to:
« Disseminate a policy which includes a non-

< Treat complainants and respondents
equitably.

-

disorminetion, Satoment . -l Coordinator alleging sexual harassment + Objectively evaluate all relevant evidence
- Designate a Tile X Coordinator g ' against a respondent and requesting that ~including both inculpatory and
9 ! . 3 . the school investigate the allegation of exculpatory evidence — and provide that
’ :'iogﬁ:mngt?rﬂi};Si;:glznacr:}dpéﬁgad:;re s [Fomazcmen ) I8 sexual harassment. credibility determinations may not be
adequate, reliable, and impartial investigation of - <+ For the purpose of addressing formal based on a person’s status as a
complaints. e —— i complaints of sexual harassment, a complainant, respondent, or witness.
xchuding Factsin Evidonce 3 ) f .
« Take action to address and prevent sex-based [w e— ] | school's formal Title IX complalnt po".(:y
discrimination in all forms. o and process must comply with specific
| requirements set out in the new rule.
[oetensiie Determination | [oetensiie Deermination |
Pa SRuRey 34 CFR 106.8. | s 34 CFR 106.30(a)-(b) (August 14, 2020). Pa SRRy 34 CFR 106.45(b) (August 14, 2020).




Key Concepts

< Understand the presumption that the
respondent is not responsible for the alleged
conduct until a determination is made at the
end of the grievance process.

Understand the standard of evidence — either
the preponderance of the evidence or clear
and convincing evidence standard.

< Do not require, allow, rely upon, or otherwise
use questions or evidence that constitute, or
seek disclosure of, information protected
under a legally recognized privilege, unless
the person holding such privilege has waived
the privilege.

Pa oy 34 CFR 106.45(b) (August 14, 2020).

Format & Content
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Format & Content

- Identification of the allegations of sexual
Allegations  sessssty

+ Arecitation of the procedural steps taken
from the receipt of the formal complaint
through the determination, including any
notifications to the parties, interviews wi
parties and witnesses, site visits, methods
used to gather other evidence, and
hearings held.

{STaTe[TgleE WO I - Fincings of fact supporting the
Fac‘ determination.

Procedural
Recitation

Pa QR 34 CFR 106.45(b)(7) (August 14, 2020).

i

o ~
Formal Complaint Framework

oo

Logistics

Excluding Facts in Evidence

Weighing Facts

Effective Delberations

Defensible Determination

Format & Content

+ Conclusions regarding the appication
of the school’s sexual misconduct
policy to the facts, including a
statement of, and rationale for, the
result as to each allegation, including

, S Sdematon rgedans
Conclusions responsibility, any disciplinary
Sancions the school mposes on the
respondent, and whether remedies
designed to restore or preserve equal
access to the school's education
program or activity will be provided by

Excluding Facts in Evidence

Weighing Facts

Effective Deliberations
Defensible Determination

the school to the complainant.

Pa LU | 34 CFR 106.45(b)(7) (August 14, 2020)

Format & Content

How can knowledge of the format of the
written determination inform the hearing
itself?
* Use the format of a written determination as a
checklist and be able to answer each element
before concluding the hearing.

e
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Format & Content

Does “all evidence” need to be addressed
in the written determination?

» The preamble explains: “We decline to
expressly require the written determination to
address evaluation of caﬂtradictory facts,

I i “all evidence”

oo
e

y s Pl
at a hearing, or how credibility assessments
were reached, because the decision-maker is
obligated to objectively evaluate all relevant
evidence, including inculpa(or){ and exculpatory
evidence (and to avoid credibility inferences
based on a person’s status as a complainant,
resgnondent, or witness), under §
106.45(b)(1)(ii).”

Defensible Determination

Pa tavey 85 Fed. Reg. 30389 (May 19, 2020).

Formal Complaint Framework

Effective Deliberations |
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Distribution of the Determination

The school must provide the determination to
the parties simultaneously.
The determination becomes final either:

« on the date on which an appeal would no longer
be considered timely; or

« if an appeal is filed, on the date that the school
provides the parties with the written appeal
determination.

e

34 CFR 106.45(b)(7) (August 14, 2020).

Excluding Facts in
Evidence

ToupsoN
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Excluding Facts in Evidence

How should a decision-maker address a
situation in which a party or witness
inappropriately discloses privileged
information, treatment records, or
irrelevant information?

« Decision-makers may not consider this
information.

* In a hearing, decision-makers should consider
stating for the record that such information was
inappropriately disclosed but will not be part of
evidence or considered.

« If the decision-maker(s) cannot ignore such
information, they should recuse themselves.

THowpsoN
Pa ot

Weighing Facts
Under Applicable
Evidentiary
Standards

ToupsoN
i ERURE

Applicable Standards of Evidence

What is the preponderance of the
evidence standard?
« Proof that a particular fact or event was more
likely than not to have occurred.
How should facts be evaluated under this
standard?
« Does the decision-maker believe there is a
greater than 50% change that a fact or claim is
true?

oo
Pa TR
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Formal Complaint Framework
Key Concepts
Forma & Content

Applicable Standards of Evidence

What is the clear and convincing evidence
standard?

« Proof that a particular fact or event was highly
and substantially more likely to be true than
untrue.

How should facts be evaluated under this
ard?
d?

e

Formal Complaint Framework
Key Concepts

« Does the decision-maker believe the fact or
claim is highly probable to be true?

THowpsoN
Pa ot

Effective
Deliberations
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Effective Deliberations

Inherent plausibility: Is the testimony
believable on its face? Does it make sense?
Demeanor: Did the person seem to be telling
the truth or lying?

Corroboration: Is there witness testimony
(such as testimony by eye-witnesses, people
who saw the person soon after the allege
incidents, or people who discussed the
incidents with him or her at around the time
that they occurred) or physical evidence (such
as written documentation) that corroborates
the party’s testimony?

EEOC: Enforcement Guidance: Vicarious Liabiity for

[
'l COBURN > Unlawful Harassment by Supervisors.

B
Formal Complint Framemork
ey Concepts

Effective Deliberations

< Motive to falsify: Did the person have a
reason to lie?

«“ Past record: Did the alleged harasser have a
history of similar behavior in the past?

None of these factors is determinative as to

credibility. For example, the fact that there are no

Formal Complaint Framework
Key Concepts

-

e
:

vitnesses to the alleged harassment by no
means necessarily defeats the complainant’s
credibility, since harassment often occurs behind
closed doors. Furthermore, the fact that the
alleged harasser engaged in similar behavior in
the past does not necessarily mean that he or
she did so again.

EEOC: Enforcement Guidance: Vicarious Liabllty for

Ya ey
'l COBURN > Unlawful Harassment by Supervisors.

Effective Deliberations

How can a decision-maker evaluate expert
i i y an dical ds?
« Ask as many clarifying questions as necessary.
+ Remember, juries evaluate expert testimony and
reports without training either.
How can decisi ki
facts and reaching consensus?
« Objectively evaluate all facts and do not jump to a
conclusion before all facts are available.

* Recess prior to closing statements to make sure all
decision-makers have asked all necessary (Ectng Facainvence |
questions. Weighing Facts
* Be collegial and use the record to bolster your
position; remain rooted in facts, not opinions. [—]
Defensi rmination

oy o

THouEsoN
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Writing a
Defensible
Determination
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Writing Defensible Determinations

What should decision-makers be

considering when writing determinations?

» Requirements under institutional policy.

Title IX Rule Comparison

Title IX Rule
Comparison
» Shows the changes

REGucation (our blog)

« Gravity of the outcome for the parties involved. I U T
» Demonstrate decision-makers took the matter
seriously and came to a thoughtful outcome.
What are best practices to make wrltten
determinations as def ?
* Assume the determination could be “Exhlbﬂ 1.
« Include all elements necessary underdpollcy and
justify your conclusions with the recor
* Ask for legal help when appropriate.

the new rule will
make to 34 C.FR.
Part 106 as of
August 14, 2020.

:
e

Defensible Determin:

THowpsoN
Pa ot
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Professional Profile

Susan Lorenc
« Partner, Employment Practice

Practice and Experience

« Experienced and trusted employment law
advisor who counsels employers at every stage
of a personnel-related issue.

« Assists with hiring and firing, conducts
workplace investigations, and provides day-to-
day counseling on a wide variety of matters
including discrimination and retaliation.

Contact Information
« slorenc@thompsoncoburn.com | 312-580-2324
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Professional Profile

Scott Goldschmidt
« Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405

TrouEsoN
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Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice

Practice and Experience

« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.

« Represent institutions in administrative proceedings
before state licensing entities, accrediting agencies,
and the U.S. Department of Education, includin:
matters arisin? m audits and investigations of the

Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405

THOMPSON
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Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.

TrouEsoN
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Title IX Appeals

Thompson Coburn LLP
Title IX Training Series | July 2020

Thompson Coburn LLP

* Full-service law firm with
over 380 attorneys.

Offices in Chicago, Los
Angeles, St. Louis, Dallas,
and Washington, D.C.

Higher education practice
provides legal counsel,
compliance, and training
services to colleges and
universities.

THowpsoN
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Higher Education Practice

Aaron D. Lacey

Practice Chair
alacey@thompsoncoburn.com
314-552:6405
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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
including Title IX coordinators, investigators,
adjudicators, advisors, appeal officers, and
individuals responsible for managing informal
resolutions.

THOMPSON
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Use of Training Series Formal Complaints

A formal complaint of Title IX sexual harassment
means a document filed by a complainant or
signed by the Title IX Coordinator alleging sexual
harassment against a respondent and requesting
that the school investigate the allegation of
sexual harassment.

For the purpose of addressing formal complaints
of sexual harassment, a school’s Title IX

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).

TC also is available to prepare custom Title [X
training sessions, hearing simulations, and

other assistance with Title IX matters (contact { 5 Ret. Judge Booker Shaw Scott Goldschmidt complaint process must comply with a wide
Aaron Lacey or Scott Goldschmidt). g { Counsel, Higher Education range of specific requirements set out in the new
- 1 Appellate Practice Biactics rule, including specific requirements concerning

appeals. Requirements for Appeal
Officers

THowpsoN
Pa ot
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Pa LR 34 CFR 106.30(a)-(b) (August 14, 2020).

Curriculum for Training Series Formal Complaint Process

The foundational training series includes the ~ § o : - Th (S] Formal

following six sessions:

Core
Requirements

Complaint BT

Consolidation

Framework : .. S et
£ Investigations < equire s of forma gatio

rmal
Hearings

Introduction to

Managing Title IX Complaints of EveEEtionEls

Informal

Sexual Title IX Sexual

Harassment Harassment Resaiohe

Resolutions

Hearings Determinations S Appeals Determinations

Appeals

Recordkeeping
THOMPSON + THOMPS B THOMPSON
P LR | TR > a LU 34 CFR 106.45(b)(1)-(10) (August 14, 2020)

Syllabus for this Session

The Big Picture

Discrimination Based on S

grievance procedures that provi

student and employee complaints alleging any

discrimination occurring against a person in the United
Hd).

F

( Title IX Sexual Harassment: With or without a formal complaint.

i ns with actual knowledge of Ti 3 The Formal Complaint

a 3 Framework
R Key Concepts
Formal Complaint of Title IX Sexual Harassment: In response foa |
formal complaint of sexual harassment, institutions must follow a Title IX Bases for Appeal
formal complaint process that complies with the new standards set forth ppe:
in 34 CFR 106.45.
Drafting Appeal Degisions
Requirements for Appeal
Officers

The Formal Complaint Framework

Key Concepts

Key Concepts

Drafting Appeal Decisions

{ )
[ !
{Bases for Appeal J
{ )
[ J

Requirements for Appeal Officers
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Key Concepts

<+ School must offer both parties an appeal from
(1) a determination regarding responsibility, or
(2) a school’s dismissal of a formal complaint
or any allegations therein.

< Schools generally must implement appeal
procedures equally for both parties.

<+ Schools must notify the other party in writing
when an appeal is filed.

<« Schools must ensure that the appeal officer is

not the hearing adjudicator, investigator, or

Title IX Coordinator.

‘The Formal Complaint
Framework

Key Concepts

Bases for Appeal

Drafling Appeal Decisions
Requirements for Appeal
Officers

Pa LR 34 CFR 106.45(b)(8) (August 14, 2020).

Key Concepts

< Schools must ensure that the appeal
officer has received required training.

They must give both parties a reasonable,
equal opportunity to submit a written
statement in support of, or challenging, the
outcome.

< Schools must issue a written decision
describing the result.

< They must provide the written decision
simultaneously to both parties.

Key Concepts

Bases for Appeal

Drafling Appeal Decisions
Requirements for Appeal
Officers

Pa LRy 34 CFR 106.45(b)(8) (August 14, 2020).

Bases for Appeal

il

Can a party request an appeal because of
dissatisfaction with the result?

Bases for Appeal

Appeals may be granted on the following
ases:

« a procedural irregularity that affected the
outcome;

« new evidence that was not reasonably available
at the time the determination or dismissal was
made and could affect the outcome; and

« the Title IX Coordinator, investigator, or
adjudicator had a conflict of interest or bias that
affected the outcome of the matter.

A school also may offer an appeal equally to
both parties on additional bases.

Drafting Appeal
Decisions

‘The Formal Complaint
Framework

Key Concepts

Bases for Appeal
Drafling Appeal Decisions
Requirements for Appeal
Officers

Pa LU | 34 CFR 106.45(b)(8) (August 14, 2020).

Bases for Appeal Drafting Appeal Decisions

Is the severity or proportionality of
sanctions an appropriate basis for an
appeal?

« “...the final regulations leave to a recipient's
discretion whether severity or proportionality of
sanctions is an appropriate basis for appeal, but

ny such appeal offered by a recipient must be
offered equally to both parties.”

What should appeal officers be
idering when reviewi ppeals?

» Understand applicable grounds for appeal.

* Have an open mind.

« Be guided by applicable policy and facts.
What are best practices to make written
appeal outcomes as defensible as
possible?

« Address, in some fashion, all claims raised.

* Ensure no bias or conflict of interest.

» Keep an eye toward litigation.

‘The Formal Complaint
Framework

Key Concepts

Bases for Appeal

Drafling Appeal Decisions
Requirements for Appeal
Officers

‘The Formal Complaint
Framework

Key Concepts

Bases for Appeal

Requirements for Appeal
Officers

« Ground for appeal are defined by the bound of
an institution’s policy.

TrouEsoN
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Bases for Appeal

Is there a way to appeal an appeal?

85 Fed. Reg. 30396 (May 19, 2020). | rhisn

« No. If an appeal is filed, the determination
regarding responsibility becomes final on the
date the parties are provided the written
determination of the result of the appeal.

« But note that party can file a lawsuit or complaint
with the Office of Civil Rights.

Requirements for

(e Appeal Officers

|
Drating Appeal Decisions | §
Officers

oo
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Requirements for Appeal Officers

What are a few characteristics and
qualities of the best appeal officers?
« Thoroughness and attention to detail.

» Understanding of Title IX process.
« Not afraid to find appeal has merit.

What positions at an institution should be
considered to serve as the appeal officer?
« High ranking employee of institution.
« Legal background may be helpful but not
necessary.
+ Understanding of Title IX or student conduct
process.

THowpsoN
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Requirements for Appeal Officers
|

Wﬂbat are the training requirements for appeal
of
*Asa declslon maker, the appeal officer must receive
training on:
+ The definition of sexual harassment in § 106.30.
- The i of the recipient's education program or
|v

. conduct an mvesllFatlcﬂ and grievance process
P et an i and informal resolution
prooesses as aj p||ca le.

« How to serve impartally, including by avoiding
predudgment of the facts at issue, conflicts of interest,

Any technology to be used at a live hearing and on
isstes of relevance of questions and evidence, incuding
when questions and evidence about the complainant’s
sexual ?redlsposmon o prior sexual benavior are not

THOMPSON
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Requirements for Appeal Officers

What happens of an appeal officer has a
conflict of interest?
= An appeal officer with a conflict of interest
should not hear the appeal.
« An institution’s policy should allow for the
designation of a substitute appeal officer in the
case of a conflict or unavailability.

oo
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‘The Formal Complaint
3 | Framework i
'
Bases for Appeal
Drafting Appeal Degisions

Requirements for Appeal
s

“The Formal Complaint
K | | Framework I
'
Bases for Appeal
Drafting Appeal Decisions

‘The Formal Complaint
Framework

Key Concepts

Bases for Appeal

Drafling Appeal Decisions
Requirements for Appeal
Officers

Resources
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Office of Civil Rights

OCR Title IX Blog
* Will include new
guidance on a
rolling basis.
OCR Email Address
+ OPEN@ed.gov
* May be used for
submitting inquiries
regarding the new
Title X rule.
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Title IX Rule Comparison

Title IX Rule
Comparison
» Shows the changes
the new rule will
make to 34 C.F.R.
Part 106 as of
August 14, 2020.
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Professional Profile

Practice and Experience

Contact Information

Retired Judge Booker T. Shaw
« Partner, Litigation & Appellate Practice

« Askilled litigator and appellate advocate who brings
valuable insight and perspective gained from more
than 25 years on the bench.

« While serving on the Missouri Court of Appeals,
Eastern District, participated in more than 1,000
cases and authored 141 appellate opinions. As a trial
judge in the 22nd Judicial Circuit, from 1983
2002, presided over more than 500 trials.

+ bshaw@thompsoncoburn.com | 314-552-6087

Professional Profile

Scott Goldschmidt
- '. % 2 3 Ay 4 « Counsel, Higher Education Practice

Practice and Experience

« Former Deputy General Counsel for Catholic
University, brings in-house perspective to legal,
regulatory, and compliance issues faced by
institutions.

« Routinely assists with matters involving
discrimination law, student affairs, contract
drafting and review, and policy development.

Contact Information
« sgoldschmidt@thompsoncobum.com | 314-552-6405

BORROWER
DEFENSE RULE:
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Professional Profile

Aaron Lacey
« Partner and Chair, Higher Education Practice

Practice and Experience

« Provide regulatory counsel on federal, state, and
accrediting agency laws and standards governing
higher education.

. institutions in proceedings
before state licensing entities, accrediting agencies,
and the U.S. Def)artment of Education, includin
matters arising from audits and investigations of the
Office for Civil Rights.

Contact Information
« alacey@thompsoncoburn.com | 314-552-6405
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Conditions of Use and Disclaimer

Please note that the purpose of this presentation
is to provide news and information on legal
issues and all content provided is for
informational purposes only and should not be
considered legal advice.

The transmission of information from this
presentation does not establish an attorney-client
relationship with the participant. The participant
should not act on the information contained in
this presentation or any accompanying materials
without first consulting retained legal counsel.

If you desire legal advice for a particular
situation, you should consult an attorney.
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